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ATTORNEY DOCKET NO. K655, K654

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OMEGA S.A. (OMEGA AG)
(OMEGA LTD), Mark: ALPHA PHI OMEGA and design
Opposer, Opp. No.: 91197504 (Parent)

Serial No.: 77950436
\2

ALPHA PHI OMEGA,
Applicant.

OMEGA S.A. (OMEGA AG)

(OMEGA LTD),
- Opposer,
Mark: ADQ
V. Opp. No.: 91197505 (Child)
Serial No.: 77905236
ALPHA PHI OMEGA,
Applicant.

OPPOSER'S OPPOSITION TO APPLICANT’S MOTION TO COMPEL DISCOVERY
. AND TEST SUFFICIENCY OF RESPONSES

Opposer hereby respectfully submits its Opposition to Applicant’s Motion to Compel and

Test Sufficiency of Responses.

I. INTRODUCTION

Applicant’s Motion to Compel is premature and deficient. Applicant failed to comply
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with the meet and confer requirement of 37 C.F.R. 1.120(e) prior to filing the Motion to Compel.
See Declaration of Oren Gelber (“Gelber Decl.”) at ] 14. Consequently, Applicant’s Motion to
Compel is far too overboard, encompassing a large number of discovery requests and responses.
It would constitute a waste of the Board’s resources to address the Applicant’s Motion before the
parties have even discussed the alleged deficiencies.

Many of Applicant’s discovery requests are flawed. Applicant’s requests included vague,
ambiguous and undefined terms, and are frequently unlimited as to temporal or geographic
scope. This is a significant defect given the fact that Opposer claims use from as early as 1894,
and trademark usage worldwide.

Applicant’s overly broad discovery requests use unclear terms. Applicant seeks
documents and information not relevant to the instant proceedings. In its good faith effort to
cooperate in discovery, Opposer narrowed Requests and provided responses where possible.
Thus, many of the allegedly deficient responses complained of by Applicant have been remedied
by amended and supplemental responses served by Opposer after the filing of Applicant’s
Motion. Gelber Decl. 9 26 and 27 and Exhibits 18-20. Given these, the alleged deficiencies are
moot.

In view of the foregoing, Applicant’s Motion to Compel should be dismissed.

II. FACTUAL BACKGROUND

Given the Applicant’s, at best, incomplete recitation of facts, Opposer provides herewith
a recounting of the facts for the Board’s consideration. Applicant’s Motion contains irrelevant
statements concerning Applicant’s view of the merits of and asserts Applicant’s heretofore

unsubstantiated defenses to Opposer’s claims.



Opposer initiated the instant oppositions against Applicant on November 22, 2010.
Opposer’s Notices of Opposition cited priority and likelihood of confusion under Section 2(d) of
the Lanham Act and dilution under Section 43(c) of the Lanham Act. Opposition Nos. 91197504
and 91197505 D.E. 1.

Applicant filed its Answers to Opposer’s Notices of Opposition on December 27, 2010.
Id. at D.E. 4. Following Applicant’s Answers, the parties engaged in discussions aimed at
settling these oppositions. See Declaration of Oren Gelber (“Gelber Decl.”), § 3. In furtherance
of settlement negotiations, Opposer, with Applicant’s consent, filed a number of Motions for
Suspension for Settlement. Id. and Opposition Nos. 91197504 and 91197505 D.E. 3, 5, 7, 9, 11,
13,15,17, 19, 21, 23, 25,27, 29, 31, 33, 35, 37, 39 and 41. On January 24, 2013, the Board
granted Opposer’s most recent consented Motions for Suspension. Id. at D.E. 42. In its January
24, 2013 Order, the Board advised thaf no further suspensions or extensions would be granted
without a status report on the progress of settlement. /d. Having no progress to report at the
time, the parties proceeded with prosecuting and defending the oppositions.

In order to simplify matters, Opposer, with Applicant’s consent, filed a Motion to
Consolidate Related Proceedings on February 19, 2013. Id. at D.E. 43 and Gelber Decl. 4. On
February 28, 2013, while the Motion to Consolidate was pending before the Board, Applicant
served Applicant’s Initial Disclosures, Applicant’s First Set of Interrogatories, Applicant’s First
Request for Production of Documents and Things and Applicant’s First Request for Admissions
upon Opposer. Gelber Decl. 5. On March 18, 2013, the Board issued an Order con‘solidating
Opposition Nos. 91197504 and 91197505. Id. at § 6 and Nos. 91197504 and 91197505, D.E. 44.

On April 4, 2013, Opposer served Applicant with:

Opposer’s Responses and Objections to Applicant’s First Set of Interrogatories,



Opposer’s Responses and Objections to Applicant’s First Request for Production of

Documents and Things, and

Opposer’s Responses and Objections to Applicant’s First Request for Admissions.
Gelber Decl. 4 8 and Exhibit 2-4.

Opposer served Applicant with document production bates labeled OSA000001-2861 on
April 26, 2013. Gelber Decl. § 18. Applicant sent Opposer a deficiency letter alleging
deficiencies in Opposer’s discovery responses on May 24, 2013. Gelber Decl. § 14 and Exhibit
9. Beyond this single letter, Applicant made no attempt to resolve the alleged discovery
deficiencies. Id.

Applicant’s hands-off approach to the alleged deficiencies in Opposer’s discovery
responses is in stark contrast to its active efforts and dialogue relevant to the Rule 30(b)(6)
deposition of Applicant’s witness. On April 3, 2013, Opposer served Applicant with a Notice of
Rule 30(b)(6) Deposition on Oral Exam. Id. at § 7 and Exhibit 1. Applicant asserted its written
objections to Opposer’s Notice of Rule 30(b)(6) Deposition on Oral Exam on April 17, 2013. Id.
at 1 9 and Exhibit 5. Opposer responded to Applicant’s objections in a letter dated April 30,
2013. Id. at 9 10 and Exhibit 6. The parties continued exchanging email correspondence with
regard to Opposer’s Notice of Rule 30(b)(6) Deposition on Oral Exam through May 10, 2013.
Id. at § 11 and Exhibit 7. Then, on May 14, 2013, the parties held a telephone conference on the
subject. Id. at § 12. Further correspondence concerning Opposer’s Notice of Rule 30(b)(6)
Deposition on Oral Exam was exchanged between the parties on May 21, 2013 and May 30,
2013. Id. at 19 13 and 16, and Exhibits 8 and 11. On May 29, 2013 Opposer served Applicant
with Opposer’s Amended Notice of Rule 30(b)(6) Deposition on Oral Exam. /d. at § 15 and

Exhibit 10. Opposer took the Rule 30(b)(6) deposition of Applicant’s representative on June 5,



2013 in Louisville, Kentucky, ‘with Applicant’s counsel in attendance. Id. at § 17.

Far from ignoring Applicant’s deficiency letter, Opposer’s counsel was attempting to
cooperate with Applicant to address discovery issues. (Including those relevant to the noticed
Rule 30(b)(6) deposition of Applicant, as discussed above.) Opposer’s counsel prepared a
respohse to Applicant’s deficiency letter, along with Opposer’s Supplemental Responses to
Applicant’s First Set of Interrogatories and Opposer’s Amended Responses to Applicant’s First
Request for Admissions. Id. at 99 25-27 and Exhibits 18-20.

On June 13, 2013, just 8 days following the deposition of Applicant’s witness, counsel
for Opposer served upon Applicant Opposer’s Supplemental Responses to Applicant’s First Set
of Interrogatories, accompanied by Opposer’s deficiency letter to Applicant. Id. at § 26 and
Exhibits 17 and 18. On June 17, 2013, Opposer’s counsel transmitted to Applicant its response
to Applicant’s deficiency letter, along with a service copy of Opposer’s Amended Responses to
Applicant’s First Request for Admissions. Id. at 27 and Exhibit 19 and 20.

Prior to receipt of Applicant’s Motion to Compel, it was Opposer’s impression that the
parties were working to resolve any discovery issues. Opposer was proceeding under that
impression when it sought to resolve Applicant’s alleged deficiencies by serving Applicant with
Opposer’s Supplemental Responses to Applicant’s First Set of Interrogatories on June 13, 2013
and with Opposer’s response to Applicant’s deficiency letter and Amended Responses to
Applicant’s First Request for Admissions on June 17, 2013. Id. at 9§ 25-27 and Exhibits 18-20
Opposer learned of Applicant’s Motion to Compel only after preparing and dispatching its June
17 letter, Id. at 929 and 31, as Applicant served its Motion by mail only and did not provide
the Motion to Opposer any advance copy, such as by email. Id. at  30. Had Applicant followed

up with Opposer, Opposer could have advised Applicant that in addition to addressing



Applicant’s issues related to Opposer’s Rule 30(b)(6) Notice of Deposition on Oral Exam, |
Opposer was working diligently to address Applicant’s deficiency letter. Applicant has failed to
attempt to narrow the discovery issues in dispute and to notify the Board of issues that have been
resolved as a result of Opposer’s supplemental discovery responses and detailed written response
to Applicant’s deficiency letter.

Applicant failed to comply with Rule 2.120(¢) and Opposer has addressed and resolved
the deficiencies alleged by Applicant. Applicant’s Motion should be dismissed for failing to
comply with the prerequisites of Rule 2.120(e) and as moot, or at least as premature given
Opposer’s Supplemental Responses to Applicant’s First Set of Interrogatories and Opposer’s
Amended Responses to Applicant’s First Request for Admissions.

In a case where the Applicant has sought to compel and has neglected to contemplate
Opposer’s supplemental responses, asking the Board to consider Applicant’s motion is a
wasteful and unnecessary exercise. Applicant’s Motion serves no interest of the parties, because
most of the issues raised have been mooted. The instant Motion certainly addresses no interest
of the Board because it prematurely asks the Board to resolve matters, the disputed nature of
which have not even been established by the parties, and to hunt through hundreds of pages of
documents to decide issues which already have been addressed between the parties.

Accordingly, Applicant’s Motion to Compel should be denied.

II.ARGUMENT

A. Applicant’s Motion to Dismiss Should be Denied as Applicant Failed to Comply
with Trademark Rule 2.120(e)

“A motion to compel discovery...may be filed only after the parties have made a good

faith effort to resolve the dispute in accordance with Trademark Rule 2.120(e)(1).” Kairos Inst.



of Sound Healing, LLC v. Doolittle Gardens, LLC, 2008 TTAB LEXIS 61, *9 n. 5 (TTAB 2008).
Trademark Rule 2.120 requires, among other things, that the moving party submit with the
motion a written statement “that such party or the attorney therefor has made a good faith effort,
by conference or correspondence, to resolve with the other party or the attorney therefor the
issues presented in the motion but the parties were unable to resolve their differences.” 37
C.R.F. § 2.120(e). The purpose of Trademark Rule 2.120 is to require a bilateral effort to resolve
the parties’ discovery disputes or, at least, minimize the number of disputed discovery requests to
a manageable number. World Triathlon Corporation v. Traditional Medicinals, Inc., 2000 TTAB
LEXIS 769, *8 (TTAB Oct. 31, 2000). Noting that that the Board has neither the time nor the
personnel to handle motions to compel involving substantial numbers of requests for discovery
which require tedious examination, the Trademark Trial and Appeal Board held in Sentrol, Inc.

v. Sentex Systems, Inc. that “it is generally the policy of the Board to intervene in disputes
concerning discovery, by determining motions to compel, only where it is clear that the

parties have in fact followed the aforesaid process and have narrowed the amount of disputed
requests for discovery, if any, down to a reasonable number.” 1986 TTAB LEXIS 94, *5-6
(TTAB 1986).

While Applicant’s Motion includes a “statement of good faith effort” in an attempt to
show compliance with the preconditions of Rule 2.210(e), Applicant does not comply with
Trademark Rule 2.120’s mandate that parties must conference to resolve as many discovery
issues as possible before seeking the Board’s intervention.

Beyond its May 24, 2013 letter, Applicant made no attempts to resolve the alleged
deficiencies. Gelber Decl. at § 14. Applicant had numerous opportunities to broach the subject,

or at least follow up regarding its letter. In the lead up to Applicant’s Motion, the parties had



been communicating regularly to make arrangements for the June 5, 2013 deposition of
Applicant’s representative pursuant to Rule 30(b)(6), wherein the parties exchanged numerous
communications about the deposition topics and limitations of Applicant’s witness’ testimony by
telephone and correspondence. Gelber Decl. 9 9-13, 15, 16 and Exhibit 5-8, 10, 11.

Applicant’s characterization of Opposer as derelict in its obligations to resolve discovery
disputes is thus unsupported. As the Trademark Trial and Appeal Board has held on a number of
occasions, transmission of a single letter is not sufficient to support a claim that the moving party
has made a good faith effort to resolve discovery disputes. See Biogenesis Enterprises, Inc. v.
Firefreeze Worldwide, Inc., 1998 TTAB LEXIS 530, *4 (TTAB 1998) (dismissing the
registrant’s Motion to Compel where only one letter regarding discovery responses was sent);
Arden Savoy Partners LLC v. The Savoy Hotel Limited, 2003 TTAB LEXIS 337, *6 (TTAB July
10, 2003) (Respondent did not make a showing of the required good faith effort to resolve the
matters raised in the motion to compel when respondent’s only attempt to resolve the issue was
to send a letter to petitioner’s counsel); Bioshield Technologies, Inc. v. Bio-Lab, Inc., 2000
TTAB LEXIS 341, *4 (TTAB 2000) (Dismissing respondent’s motion to compel because
respondent’s submission of one letter to petitioner’s counsel regarding discovery disputes did not
satisfy its obligation under Trademark Rule 2.120(e) to make a good faith effort to resolve
discovery disputes prior to seeking the Board's intervention); AT&T Corp. v. Atcall
Incorporated, 2000 TTAB LEXIS 277,* 9-10 (TTAB 2000) (one letter to opposing counsel is
“not an overwhelming showing of a good faith effort to resolve the issues™).

The facts establish that, prior to Applicant’s filing of the instant Motion, the parties had
worked cooperatively in an attempt to resolve discovery issues. Gelber Decl. 1 9-13, 15, 16 and

Exhibit 5-8, 10, 11. It is thus puzzling that Applicant would characterize Opposer as somehow



unresponsive. Far from ignoring Applicant’s May 24, 2013 letter, Opposer worked diligently to
respond to Applicant’s letter and provided explanation and supplemental and amended responses
while at the same time responding to Applicant’s concerns regarding Opposer’s Notice of Rule
30(b)(6) Deposition on Oral Exam, coordinating and taking said deposition. On June 13, 2013
Opposer served Applicant with its Supplemental Responses to Applicant’s First Set of
Interrogatories. Gelber Decl. § 26 and Exhibit 18. On June 17, 2013, Opposer sent Applicant a
detailed response to its deficiency letter and served Applicant with its Amended Responses and
Objections to Applicant’s First Request for Admissions. Id. at § 27 and Exhibit 19 and 20.
Opposer had no knowledge of the Applicant’s Motion to Compel at the time these materials were
prepared. Id. at § 31. The Motion was not received in Opposer’s counsel’s office until June 17,
2013. Id. at 129. Applicant did not alert Opposer to Applicant’s Motion to Compel in response
to emails sent by Opposer’s counsel on June 13, 2013 and June 17, 2013 relating to discovery.
Id. at 4 30.

In addition to conferring to resolve as many discovery disputes as possible before
bringing a motion to compel before the Board, 37 C.F.R. 2.120(e) also requires the Applicant to
notify the Board in writing of any issues in the Motion which no longer require adjudication.
The materials provided by Opposer on June 13 and 17 moot many, if not all, of the issues raised
by Applicant in its Motion to Compel. To Opposer’s knowledge, Applicant has never advised
the Board of Opposer’s responses or narrowed the subject of its Motion. Thus, Applicant is
doubly deficient in its compliance with 37 C.F.R. 2.120(e).

Due to Applicant’s failure to comply with Trademark Rule 37 C.F.R. § 2.120(6),
Applicant’s Motion to Compel should be denied in its entirety. World Triathion Corp., 2000

TTAB LEXIS 769 at *8-9.



B. Applicant’s Motion is Moot with Respect to (i) Interrogatories No. 3, 4.5, 6, 9, 10,
11, 12 and 13 and (ii) Requests for Production Nos. 2, 4,9, 11, 12, 13, 14, 15 and 20

Opposer responded to Applicant’s deficiency letter with correspondence dated June 17,
2013. See Gelber Decl. § 27 and Exhibit 19. Included with this correspondence was Opposer’s
Amended Responses and Objections to Applicant’s First Request for Admissions. /d. and Exhibit
20. In addition, on June 13, 2013, Opposer served upon Applicant Opposer’s Supplemental
Responses to Applicant’s First Set of Interrogatories. See Id. at § 26 and Exhibit 18. Many of
the issues raised by Applicant in its Motion to Compel are mooted by Opposet’s response to
Applicant’s deficiency letter and Opposer’s Amended Responses to Applicant’s First Request for
Admissions and Opposer’s Supplemental Responses to Applicant’s First Set of Interrogatories.

1. Interrogatories No. 3.4.5.9.10, 11,12 and 13

Applicant identifies Opposer’s responses to Interrogatories Nos. 3,4, 5,9, 10, 11, 12 and
13 as insufficient. (Applicant’s Motion to Compel, p. 3-4.) The Supplemental Responses served
on June 13, 2013 included clear and explicit identification by Bates number of the particular
documents that are responsive to Interrogatories Nos. 3,4, 5,9, 10, 11, and 12. As such,
Applicant’s Motion is moot with respect to these particular responses.

Interrogatory 13 instructs Opposer to “identify. . . any witness and itemize, identify, and
describe in detail any testimonial or other evidentiary basis in support of any other contention of
Opposer in this Opposition.” Opposer incorporated by reference all of its General Objections
and objected to this request as overly broad, duplicative of Interrogatories Nos. 8-12, and
premature to the extent that it seeks information regarding witnesses that Opposer is under no
obligation to disclose at this point in time.

Clearly this request is overly broad, seeking the identification of any witness and an

itemized list and description of any evidentiary basis supporting Opposer’s claims in these
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proceedings. Given the overbreadth of this Interrogatory, it could be said to encompass the
entire universe of Opposer’s discovery responses and production, as well as Applicant’s
discovery responses and production.

Interrogatory No. 13 is not only premature, but it seeks to impose an obligation upon
Opposer that is beyond the scope of the Federal and Trademark Office Rules. The Federal Rules
of Civil Procedure, the Trademark Rules and the Board’s Scheduling Order provide specific
deadlines for disclosure of witnesses and the documents that will be relied upon at trial. See Fed.
R. Civ. P. 26(a)(3); 37 CFR § 2.121(e); TBMP 702.01 (no later than 15 days prior to the
commencement of a party’s testimony period, the party must identify the witnesses from whom
it intends to take testimony, the subjects of testimony and types of documents that may be
introduced as exhibits during the testimony); TBMP 704.02 (notices of reliance are filed during a
parties testimony period and must include a description of the materials proffered as evidence).
Interrogatory No. 13 attempts to circumvent those Rules and the Board’s Scheduling Order by
requiring Opposer to submit its Pre Trial Disclosures, Rebuttal Disclosures and its Notice of
Reliance in advance of the deadlines set by the Board and the Rules. Applicant will receive
Opposer’s Pretrial Disclosures and Opposer’s Notice of Reliance in accordance with the Board’s
Scheduling Order. Opposer is not obliged to prepare these materials or submit them to Applicant
prior to the deadlines in the Rules and the Board’s Scheduling Order. Its response to
Interrogatory 13 is sufficient.

ii, Interrogatories 6 and 12, Request for Document Production No. 9

Applicant further asserts that the requests related to likelihood of confusion (identified by
Applicant as Interrogatories No. 6 and 12 and Request for Document Production No. 9) are

deficient in that responsive documents were never produced of identified. However,

11



Interrogatories No. 6 and 12 respectively request identification of any testimonial or evidentiary

basis in support of the contentions that:

e products bearing the mark sought to be registered will cause confusion, mistake
and deception by virtue of Opposer’s prior use of the marks upon which the
Opposition is based; and

o the commercial impression generated by the use of Applicant’s Crest on products
in the market in which those products pass is likely to be recognized as an
identification of association with Opposer or its products.

Opposer has produced a representative sample of responsive documents and evidence in its
possession. Such responsive documents include, but are not limited to OSA001814-1826;
0OSA001828-1829; OSA001867-1873; OSA001968-1978; OSA001991-1994; OSA002011-
2014; OSA002086-2115; 0SA2120-2123; OSA002128-2133; OSA002140-OSA2143;
OSA002148-2158; OSA002161-2166; OSA002231-2232; 0SA002242; OSA002248-2249, as
identified in Opposer’s supplemental response to Interrogatory No. 12. See Exhibit 18 to Gelber
Decl., Supplemental Response to Interrogatory No. 12. Opposer stands on its objections
regarding the untimeliness of Applicant’s request for identification of witness who would testify
regarding such issues.

In response to Request for Production No. 9, Opposer explicitly responded that it “is not
presently aware of any responsive documents within its possession, custody or control.” Exhibit
3 to Gelber Decl., Request No. 9 and Response thereto. Applicant is mistaken in its assertion
that it was “informed the documents would be produced.” Opposer never indicated that it
possessed or would provide documents or evidence responsive to Request for Production No. 9.

As such, Applicant’s Motion to Compel is moot as it pertains to Request for Production No. 9.

iii. Requests for Production Nos. 2. 4, 11, 12, 13, 14, 15 and 20

Opposer has produced roughly 2,900 documents responsive to Applicant’s Request for

12



Production of Documents and Things. Applicant’s Motion claims that Opposer has “dumped”
documents on Applicant and has not provided documents responsive to Applicant’s Requests for
Production Nos. 2, 4, 11, 12, 13, 14, 15 and 20. (Applicant’s Motion to Compel, p. 4). = The
nearly 2900 pages of documents are in fact responsive — in whole or in part — to each of the
aforementioned requests. As such, Opposer has discharged its obligation pursuant to T.B.M.P. §
406.04 and Fed. R. Civ. P. 34, Opposer is under no obligation to identify specifically which
documents are responsive to which request (see T.B.M.P. § 406.04(c) and Fed. R. Civ. P. 34 (b))
however, Opposer has identified categories of responsive documents in Opposer’s Supplemental
Responses to Applicant’s First Set of Interrogatories. See Exhibit 18 to Gelber Decl. Opposer’s
Supplemental Responses to Applicant’s First Set of Interrogatories corroborate the
responsiveness of Opposer’s document production to Applicant’s Requests for Production of
Documents. Applicant’s Motion is moot with respect to these requests.

C. Applicant’s Requests Related to the Fame of the OMEGA Marks in the U.S. Prior
to 1925 are Irrelevant:’

Many of Applicant’s discovery requests seek evidence related to the fame of Opposer’s
marks prior to 1925. Such information and documents are not necessary to the instant
proceedings. Generally, in an opposition against a use-based application under Section 1{a) of
the Trademark Act, the party alleging fame, here the Opposer, must establish that its mark had
become famous prior to the applicant’s use of the challenged mark. The Toro Company v.
ToroHead, Inc., 2001 TTAB Lexis 823, 31, n. 9 (T.T.A.B. 2001). However, if the applicant does

not provide testimony or proof of continuous use of the mark from the alleged date of first use,

' As per Applicant’s Motion to Compel, the requests that are incorporated under this category are Applicant’s
Interrogatories No. 3, 4, 5, 10, and 11 and Requests for Production 11, 12, 13, 14, and 15. (Applicant’s Motion to
Compel, p. 4-5). Opposer includes in this category Request for Admission No. 47 as it asks Opposer to admit that it
“has no evidentiary basis to support any contention the marks upon which the Opposition is based were the subject
of substantial, widespread, public recognition in the United States prior to 1925.”

13



the earliest date upon which applicant can rely is its filing date. National Aeronautics and Space
Administration v. Record Chemical Co. Inc., 1975 TTAB Lexis 31 (T.T.A.B. 1975); The Pep
Boys Manny, Moe & Jack of California v. Cherng Lian Ent Co., Ltd., 2003 TTAB Lexis 190, 54-
55 (T.T.A.B. 2003). In the instant case, Applicant has not produced any evidence to establish
continuous use of Applicant’s marks on Class 14 and 25 goods since 1925.

In response to Opposer’s Document Request Nos. 12 and 13 which seeks annual sales,
Applicant asserted a litany of objections and produced no documents. Gelber Decl. § 24 and
Exhibit 16. Applicant has produced no evidence that it has continuously used its marks on Class
14 and 25 goods since 1925. See Exhibit 12 to Gelber Decl. Applicant did produce a document
evidencing Applicant’s U.S. Trademark Registration No. 265,052 for goods in Class 14, which
was filed in 1929 and asserts a date of first use of December 16, 1925. Gelber Decl.q 19 and 21,
and Exhibit 12 at AL0009. However, this registration has been cancelled according to the
Trademark Office’s records. Id. at § 22 and Exhibit 14. U.S. Trademark Registration No.
265,052 was Applicant’s only registration in Class 14, and given the fact this registration is now
cancelled, it cannot provide evidence of Applicant’s continuous use of the ALPHA PHI OMEGA
mark on Class 14 goods since 1925. Accordingly, the relevant inquiry is the fame of Opposer’s
OMEGA marks prior to the March 4, 2010 filing date of Applicant’s U.S. Trademark
Application Serial No. 77950436. It is further noted that Applicant’s U.S. Trademark
Application Serial No. 77950436 does not claim 1925 as the date of first use in commerce of the
opposed mark on jewelry in Class 14, but rather asserts that 1930 was the date of first use in
commerce.

Applicant’s U.S. Trademark Registration No. 3828181 for Class 25 goods is Applicant’s

earliest registration in Class 25. Gelber Decl. ] 19 and 20 and Exhibit 12 and 20. This

14



registration was filed in 2010 and asserts a date of first use of 1980. Id. However, Applicant
has not provided any documentary evidence beyond this registration to show that Applicant has
continuously used its mark in commerce on Class 25 goods since 1980, let alone since 1925. See
Exhibit 12 to Gelber Decl. Thus, Opposer need only prove the fame of its OMEGA marks in
Class 25 prior to 2010.

Applicant’s discovery requests regarding the fame of Opposer’s marks prior to 1925 are

irrelevant and not likely to lead to the discovery of admissible evidence.

D. Opposer’s Responses to Applicant’s Requests for Admission are Sufficient

Opposer’s denials of Applicant’s Requests for Admission were proper. The vast
majority of the 46 denied requests sought admissions from Opposer regarding third-party usage
of marks incorporating the word or symbol “Omega.” (See Gelber Decl. § 8 and Exhibit 4,
Requests Nos. 1, 3, 4, 12, 14, and 16-46). The majority of the requests were confusingly worded
as they sought an admission that Opposer “has no evidentiary basis™ to either support or dispute
a stated contention. For these reasons, and those explained in more detail below, Opposer’s
responses to Applicant’s Requests for Admission are sufficient.

i. Requests for Admissions Nos. 1. 3, 4, 12. 14, and 16-46

Requests for Admissions Nos. 1, 3, 4, 12, 14, 16-46 are poorly phrased and improperly
seek admissions pertaining to continuous third-party uses of the symbol “Q” and/or the word
“omega” of which Opposer has no first-hand knowledge. Gelber Decl. 9 8 and Exhibit 4,
Requests Nos. 1, 3, 4, 12, 14, and 16-46. Opposer asserts that these requests are irrelevant and
not reasonably calculated to lead to the discovery of admissible evidence.

While, the sixth du Pont factor inquires as to “the number and nature of similar marks in

use on similar goods,” Du Pont, 177 USPQ at 567, Applicant’s Requests for Admission as to
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Opposer’s knowledge thereof are not relevant to this factor. “Evidence of third-party use of
similar marks on similar goods is relevant to show that a mark is relatively weak and entitled to
only a narrow scope of protection.” Palm Bay Imps. v. Veuve Clicquot Ponsardin Maison
Fondee En 1772, 396 F.3d 1369, 1373 (Fed. Cir. 2005)(citing General Mills, Inc. v. Kellogg Co.,
824 F.2d 622, 626-27 (8th Cir. 1987); J. Thomas McCarthy, 2 McCarthy on Trademarks and
Unfair Competition § 11: 88 (4th ed. 2001)).

Applicant’s inquiry about Opposer’s knowledge of third party uses of marks including
the symbol “Q” and/or the word “omega” would do little to support the sixth du Pont factor.
Opposer’s knowledge, or lack of knowledge, of such uses would not provide evidence that the
marks are in commercially significant use, the public is exposed to them, or that there exists a
basis to presume that the public views them as weak. In re Coden, 2012 TTAB LEXIS 99, *29
(Trademark Trial & App. Bd. Mar. 26, 2012).

“The question still remains whether the marks viewed as a whole are confusingly
similar.” Lilly Pulitzer, Inc. v. Lilli Ann Corp., 376 F.2d 324, 54 C.C.P.A. 1295, 153 USPQ 406,
407 (CCPA 1967) (citation revised). Whether or not Opposer knows of third party uses of
marks continuing the symbol “Q” and/or the word “omega” has no bearing on this question.
Opposer’s knowledge of third party uses does not provide evidence of what happens in the
market place or that customers are familiar with these third parties’ uses. Id.

The Federal Court and the Board have held that evidence of third party registrations are
not relevant to the Sixth du Pont factor because they do “not demonstrate that the registered
marks are in commercially significant use, or that the public is aware of them. In re Coden, 2012
TTAB LEXIS 99, *31 (Trademark Trial & App. Bd. Mar. 26, 2012); see also AMF Inc. v. Am.

Leisure Prods., Inc., 474 F.2d 1403, 177 USPQ 268, 269-70 (CCPA 1973) (third-party
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registrations are not evidence that such marks are in use or that consumers are familiar with
them); In re Hub Distrib., Inc., 218 USPQ 284, 286 (TTAB 1983) (“third party registration
evidence proves nothing about the impact of the third-party marks on purchasers in terms of
dilution of the mark in question or conditioning of the purchasers as to their weakness in
distinguishing source™). If registrations of record with the U.S. Patent and Trademark Office are
not pertinent in this regard, then clearly, Opposer’s knowledge as to third party use is even less
relevant to the inquiry.

By posing these irrelevant requests, Applicant fails to live up to its obligation to seek
only relevant information in discovery requests. See Sentrol, Inc. v. Sentex Systems, Inc., 2004
TTAB LEXIS 208 (TTAB); 231 U.S.P.Q. 666 (TTAB 1986).

These Requests require knowledge of the activities of third-parties, which Opposer does
not have and is not required to investigate. See T.B.M.P. § 404.9 (such information is
“discoverable to the extent that the responding party has actual knowledge thereof (without
performing an investigation) and . . . the information appears reasonably calculated to lead to the
discovery of admissible evidence™).

These requests were also awkwardly worded as to seek an admission that Opposer “has
no evidentiary basis™ to either support or dispute the contention stated in the request. While
Applicant named specific third parties in some requests (See Gelber Decl. 9 8 and Exhibit 4,
Requests Nos. 16-46), in others it made vague and indefinite references to “various Greek letter
social, professional, or honorary fraternities or sororities.” See Id., Requests Nos. 1, 3,4, 12 and
14.  These Requests require Opposer to admit or deny having an evidentiary basis to support
facts. of which it has no firsthand knowledge. Initially, Opposer responded to the majority of

these requests with a simple denial. However, Opposer has subsequently amended its responses
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to indicate that it lacks knowledge or information sufficient to admit or deny the truth of these
requests, and therefore denies. Given Opposer’s lack of knowledge with regard to the underlying
facts, Opposer denied these Requests.

Many of these requests are not reasonably limited in durational scope. For example,
Requests Nos. 3 and 4 seek to obtain information from prior to 1894. See Exhibit 4 to Gelber
Decl. Applicant similarly objected to certain discovery requests of Opposer which sought
information relevant to Applicant’s activities and knowledge dating back to 1925. Gelber Decl.
923, and Exhibit 15. As such Applicant cannot, in good faith, argue that Opposer’s objections on
this basis are improper.

Given the subject matter, wording and scope of these requests, Opposer’s prior and
amended responses properly noted that it cannot truthfully admit or deny these requests, due to,
among other things, their overbreadth and lack of relevance and due to Opposer’s lack of
knowledge. [These responses are proper in accordance with TBMP § 407.03(b) and Fed. R. Civ.
P. 36(a)(4). Additionally, Applicant provided similar responses to Opposer’s Request for
Admissions. Gelber Decl. 9 23 and Exhibit 15.] However, Applicant has declined to address the
problem of its ill-considered language. Accordingly, Opposer rests upon its objections

ii. Requests for Admission Nos. 6. 7, and 15

In its June 17, 2013 response to Applicant’s deficiency letter Opposer explained the basis
for Opposer’s denial in response to Applicant’s Requests for Admission Nos. 6, 7, and 15. See
Exhibit 19 to Gelber Decl. Each of these requests sought an admission from Opposer that it “has
no evidentiary basis” to support the contention stated in the remainder of the request. For
example, Request for Admission No. 6 reads as follows:

Admit that Opposer has no evidentiary basis to support any
contention that products bearing any insignia of Applicant are
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distributed in any of the same distribution channels in which
Opposer’s products are distributed.

In its response letter, Opposer specifically identified the documents it believes support a denial
of this request, as it did for Requests for Admission Nos. 7 and 15. See Exhibit 19 to Gelber
Decl. These documents are in Applicant’s possession. As such, Applicant’s Motion is moot
with respect to Requests for Admissions Nos. 6, 7, and 15.

iii. Requests for Admissions No. 8

Applicant’s Request for Admission No. 8 reads:

Admit that Opposer has no evidentiary basis to dispute that the

commercial impression generated by the use of [Applicant’s Crest)

Applicant’s Greek letter indicia, A®Q, in relation to clothing or
related products in the market in which those products pass is
recognition of the mark by the target consumers as a reference to
the Alpha Phi Omega National Service Fraternity.

Request for Admission No. 8 is somewhat difficult to comprehend, specifically the last
portion which reads “is recognition of the mark by the target consumers as a reference to the
Alpha Phi Omega National Service Fraternity.” (emphasis added). Nevertheless, in its effort to
comply with its discovery obligations in a cooperative manner, Opposer responded to the
Request on the understanding that it asked Opposer to “Admit that Opposer has no evidentiary
basis to dispute” matters related to the commercial impression of Applicant’s marks.

This Request also suffers from a variety of defects including use of undefined and vague
terms, as well as seeking an admission based upon information that is within Applicant’s
knowledge, possession and/or control, and seeks to impose upon Opposer obligations beyond the
permissible scope of discovery. Opposer also has no knowledge of a variety of facts which are

required to answer this request, including knowledge of Applicant’s “products in the market,”

Applicant’s “related products”, the “market in which those products pass” and “the commercial
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impression” of Applicant’s marks. At the time of its response to this Request, Opposer had not
received Applicant’s discovery responses or document production and Opposer noted same in its
response to this Request. See Exhibit 4 to Gelber Decl. Even after receiving Applicant’s
discovery responses and document production, Opposer lacked knowledge sufficient to respond
to this Request because Applicant has provided no evidence relevant to the commercial
impression of Applicant’s marks. See Exhibit 12 to Gelber Decl.

Applicant further failed to properly define vague and ambiguous terms in this Request,
including “products in the market,” and “related products.” Applicant has not defined these
terms, clarified their meaning or provided any context for these terms. Opposer accordingly
objected to this Request as overly broad.

Opposer lacks knowledge sufficient to admit or deny and as such, Opposer’s response to
this effect is sufficient.

iv. Request for Admissions No. 9-11

Requests for Admissions No. 9-11 inquire about instances of actual confusion and the
association that Applicant’s target consumers make with regard to Applicant’s marks and
Opposer’s marks. However, these requests include vague and ambiguous terms, including
“related products,” “relevant consumer” and “appreciable amount,” which render these Requests
deficient and unanswerable. These Requests are also not limited in geographic scope to the
United States or to a reasonable durational scope. Given the undefined terms and the unlimited
geographic and durational scope of these Requests, Opposer objected to these Requests on these,
as well as other grounds. Gelber Decl.g 8, Exhibit 4. Applicant did not provide any meaningful
definition of these terms nor has Applicant attempted to narrow the scope of its Requests or

provided any clarification following receipt of Opposer’s response to the deficiency letter
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advising about the defects in these Requests.

V. Request for Admission No. 13

Request for Admission No. 13 asks Opposer to “[a]dmit that Opposer does not advertise
or market products bearing the marks upon which this Opposition is based in the Greek Affinity
Products Market.” Despite the ambiguity of this question and its unlimited geographic and
temporal scope (all of which Opposer objected to), Opposer responded to this request as
sufficiently as possible. Opposer responded that it does not specifically advertise or market its
class 14 or 25 goods to members of fraternities or sororities or their family members. Opposer’s
response is sufficient.

vi. Request for Admission No. 47

Request for Admission No. 47 states:
Admit that Opposer has no evidentiary basis to support any
contention the marks upon which the Opposition is based were the
subject of substantial, widespread, public recognition in the United
States prior to 1925.
As discussed previously, the fame of Opposer’s mark prior to 1925 is not relevant to this
proceeding because Applicant has not and cannot provide evidence of continuous use of
Applicant’s marks on Class 14 and Class 25 since 1925. Furthermore, this Request is ambiguous
and vague, as it cannot be discerned what Applicant intends by the “the marks upon which the
Opposition is based.” It is unclear if this phrase is referring to Opposer’s marks or Applicant’s
marks or perhaps both.
Nonetheless, Opposer, in its response, indicated that it understood this phrase to mean
Opposer’s OMEGA Marks, properly limited its response to the United States and to a reasonable

time period. Opposer then properly denied this Request because it has documents which support

the fame of Opposer’s Marks prior to 2010 and has provided same to Applicant. As such,
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Opposer’s denial is proper.

vii. Request for Admission No. 48

Request for Admission No. 48 asks Opposer to

Admit that [it] has no evidentiary basis to support any contention

Applicant is attempting to trade on Opposer’s reputation or is

otherwise attempting to create any consumer association between

products bearing any insignia of the Applicant and products

marketed under the marks upon which the Opposition is based.
This Request is vague, ambiguous and overly broad due to Applicant’s use of terms such as “any
insignia of the Applicant” and “products marketed under the marks upon which the Opposition is
based.” In addition, Opposer’s oppositions are supported by Applicant’s incorporation of its
registered trademarks “OMEGA” and its equivalent “Q” into Applicant’s marks and Applicant’s
attempt to use and register its confusingly similar marks on goods in Class 14 and 25, fields
where Opposer has priority. Applicant’s trademark applications as well as Opposer’s trademark
registrations and examples of Opposer’s use of its marks on Class 14 and 25 goods constitute
examples of such evidentiary basis. Such documents have been produced to Applicant or are
already in Applicant’s possession. In light of the foregoing, Opposer properly denied this

Request.

E. Opposer’s Objections and Responses to Request for Document Production No. 21
and Interrogatory No. 15 are Proper

Both Request for Document Production No. 21 and Interrogatory No. 15 related to
Opposer’s denials of Applicant’s Requests for Admissions.

Request for Document Production No. 21 seeks any and all documents and things which
form the basis for Opposer’s denials of any of Applicant’s Requests for Admissions. As

explained above, the great majority of Applicant’s Requests for Admissions pertained to
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information of which Opposer lacks firsthand knowledge. As to these Requests, Opposer advised
that it lacked sufficient information to either admit or deny and therefore denied these Requests.
Consequently, thefe are no documents that can be provided with respect to these denials. To the
extent that the denials were supported by documentary evidence, such documents were provided
to Applicant, are already in Applicant’s possession and/or are publicly available to Applicant.
Opposer specifically addressed these Requests for Admissions (specifically Requests for
Admissions No. 6, 7, and 15) in its June 17, 2013 letter in response to Applicant’s deficiency
letter. See Exhibit 19 to Gelber Decl.

Interrogatory 15 first requests that Opposer “itemize, identify, and describe in detail any
testimonial or other evidentiary basis supporting Opposer’s denial of any of the Requests for
Admissions.” Interrogatory 15 continues on to request that “in relation to each [of the testimonial
or other evidentiary basis identified], identify by name, address, occupation and telephone
number any person’s with knowledge of same.” As such, there are ten sub-parts to Interrogatory
15. Since Opposer denied 46 Requests for Admission, this amounts to a total of four-hundred
and sixty (460) separate interrogatories. In addition to its objection that Applicant exceeded the
75 Interrogatory limit per TBMP 705, Opposer also incorporated by reference its General
Objections, which includes, among other things, an objection that the request is “unduly
burdensome.” Interrogatory 15 is unduly burdensome as it is the equivalent of four-hundred and
sixty (460) separate interrogatories. Opposer thus stands on its objection that this Interrogatory
is overly burdensome.

Opposer notes that its denial of numerous of Applicant’s Requests for Admission was a
result of Opposer’s inability to respond to such Requests due to lack of knowledge, Applicant’s

attempt to impose an obligation beyond the scope of the Federal and Trademark Rules or the
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irrelevance of the information sought. As Applicant has incorporated by reference the 46 denied
Requests for Admissions into this Interrogatory, Opposer incorporates by reference its objections
and responses to those 46 Requests for Admission into its response to Interrogatory No. 15.
Finally Opposer has denied many of Applicant’s Requests for Admissions due to
Opposer’s lack of firsthand knowledge. As a result, there are no documents, things or
knowledgeable people to identify with respect to these denials. As noted above, to the extent that
the denials were supported by documentary evidence, such documents were provided to
Applicant, are already in Applicant’s possession and/or are publicly available to Applicant.
Opposer respectfully submits that it has sufficiently and properly responded to Request

for Production of Documents No. 9 and Interrogatory No. 15.

IV. CONCLUSION

Applicant’s Motion to Compel fails comply with 37 C.F.R. § 2.120(e) and its single letter
is insufficient to meet the threshold showing of good faith effort to resolve discovery disputes
before seeking Board intervention. Applicant has also neglected to advise the Board, as it is
required by 37 C.F.R. § 2.120(e), of Opposer’s response to Applicant’s deficiency letter and
Opposer’s Supplemental Responses to Applicant’s First Set of Interrogatories and Opposer’s
Amended Responses to Applicant’s First Request for Admissions, which moot many, if not all,
of Applicant’s claimed deficiencies. For these reasons, Applicant’s Motion to Compel is
procedurally deficient and should be dismissed.

Opposer submits that Applicant’s discovery requests were defective due to, among other
things, imprecise language, overbreadth, and irrelevant subject matter. Opposer attempted to

provide Applicant with the discovery it sought despite these defects in the spirit of the
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Trademark Rules. Furthermore, Opposer has already supplied Applicant with Opposer’s
Supplemental Responses to Applicant’s First Set of Interrogatories and Opposer’s Amended
Responses to Applicant’s First Request for Admissions. Opposer thus submits that this Motion to
Compel is moot and should be dismissed. |

Respectfully Submitted

By: O\h-QJ.A G‘QQW

Jess M. Collen

Oren Gelber

COLLEN 7P

THE HOLYOKE-MANHATTAN BUILDING
80 South Highland Avenue

Ossining, NY 10562

(914) 941-5668 Tel.

(914) 941-6091 Fax

Counsel for Opposer Omega SA (Omega AG)
(Omega Ltd)

Date: July 1, 2013
IMC/OG:eg
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SHOULD ANY OTHER FEE BE REQUIRED, THE PATENT AND TRADEMARK OFFICE
IS HEREBY REQUESTED TO CHARGE SUCH FEE TO OUR DEPOSIT ACCOUNT _03-
2465.

1 HEREBY CERTIFY THAT THIS CORRESPONDENCE IS BEING FILED THROUGH THE
ELECTRONIC SYSTEM FOR TRADEMARK TRIAL AND APPEALS IN THE UNITED
STATES PATENT AND TRADEMARK OFFICE.

COLLEN /P

By: Owerr G{QWBate: July 1, 2013

Oren Gelber

CERTIFICATE OF SERVICE

I, Kristen Mogavero, hereby certify that a copy of the foregoing Opposer's Opposition

To Applicant’s Motion To Compel Discovery and Test Sufficiency of Responses was served

by First Class U.S. Mail, postage prepaid on this 1st Day of July, 2013 upon
Jack A. Wheat
Stites & Harbison PLLC
400 W Market St Ste 1800
Louisville, KY 40202-3352

Kristen Moga@ro
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ATTORNEY DOCKET NO. K655, K654

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OMEGA S.A. (OMEGA AG)
(OMEGA LTD),
Opposer,

V.

ALPHA PHI OMEGA,
Applicant.

OMEGA S.A. (OMEGA AG)
(OMEGA LTD),
Opposer,

V.

ALPHA PHI OMEGA,
Applicant.

Mark: ALPHA PHI OMEGA and design
Opp. No.: 91197504 (Parent)
Serial No.: 77950436

Mark: ADQ
Opp. No.: 91197505 (Child)
Serial No.: 77905236

DECLARATION OF OREN GELBER IN SUPPORT OF OPPOSER’S

OPPOSITION TO APPLICANT’S MOTION TO COMPEL

I, Oren Gelber, declare as follows:

1. | am an attorney at the firm Collen IP, attorney for Omega SA (Omega AG)

(Omega Ltd.). I submit this declaration in support of Opposer’s Opposition to Applicant’s

Motion to Compel. The facts set forth in this Declaration are personally known to me and | have



first hand knowledge thereof. If called as a witness, | could and would competently testify to all
facts within my personal knowledge, except where stated upon information and belief.

2. On November 22, 2010, Opposer initiated Opposition Nos. 91197504 and
91197505 by filing Opposer’s Notices of Opposition against Applicant’s U.S. Trademark
Application Serial Nos. 77950436 and 77905236, respectively.

3. Following Applicant’s Answer and the discovery conference, the parties engaged
in settlement discussions and filed a number of motions for suspension with the Board.

4. Following the Board’s Order of January 24, 2013 Opposer moved to consolidate
these proceedings on February 19, 2013.

5. While Opposer’s Motion on Consent to Consolidate Related Proceedings was
pending before the Board, Applicant served Opposer with Applicant’s First Set of
Interrogatories, Applicant’s First Request for Production of Documents and Things and
Applicant’s First Request for Admissions on February 28, 2013.

6. On March 18, 2013 the Board granted Opposer’s Motion on Consent to
Consolidate Related Proceedings.

7. On April 3, 2013 Opposer served upon Applicant a Notice of Rule 30(b)(6)
Deposition on Oral Exam. A true and correct copy of Opposer’s Notice of Rule 30(b)(6)
Deposition on Oral Exam is attached hereto as Exhibit 1.

8. On April 4, 2013 Opposer served Opposer’s Responses and Objections to
Applicant’s First Set of Interrogatories, Opposer’s Responses and Objections to Applicant’s
First Request for Production of Documents and Things and Opposer’s Responses and Objections
to Applicant’s First Request for Admissions. A true and correct copy of Opposer’s Responses

and Objections to Applicant’s First Set of Interrogatories is attached hereto as Exhibit 2; a true



and correct copy of Opposer’s Responses and Objections to Applicant’s First Request for
Production of Documents and Things is attached hereto as Exhibit 3; and a true and correct copy
of Opposer’s Responses and Objections to Applicant’s First Request for Admissions is attached
hereto as Exhibit 4.

9. On April 17, 2013, Applicant asserted objections to Opposer’s Notice of Rule
30(b)(6) Deposition on Oral Exam. A true and correct copy of Applicant’s letter dated April 17,
2013 is attached hereto as Exhibit 5.

10. In a letter dated April 30, 2013 Opposer responded to Applicant’s objections to
Opposer’s Notice of Rule 30(b)(6) Deposition on Oral Exam. A true and correct copy of
Applicant’s letter dated April 30, 2013 is attached hereto as Exhibit 6.

11. In emails dated April 30, 2013 through May 10, 2013, the parties exchanged
communications concerning Opposer’s Notice of Rule 30(b)(6) Deposition on Oral Exam. A true
and correct copy of Opposer’s and Applicant’s counsels’ email chain from April 30, 2013
through May 10, 2013 is attached hereto as Exhibit 7.

12. On May 14, 2013, Opposer’s and Applicant’s counsel held a telephone
conference concerning Opposer’s Notice of Rule 30(b)(6) Deposition on Oral Exam seeking to
resolve Applicant’s objections.

13. On May 21, 2013, Applicant’s counsel sent Opposer’s counsel correspondence
addressing some of the topics discussed during the May 14, 2013 telephone conference. A true
and correct copy of Applicant’s letter dated May 21, 2013 is attached hereto as Exhibit 8.

14. On May 24, 2013, Applicant’s counsel transmitted to Opposer’s counsel

Applicant’s deficiency letter. A true and correct copy of Applicant’s deficiency letter dated May



24, 2013 is attached hereto as Exhibit 9. Applicant made no other efforts to conference with
Opposer to resolve alleged discovery defects beyond its May 24, 2013 letter.

15. On May 29, 2013, Opposer’s counsel sent Applicant’s counsel Opposer’s an
Amended Notice of Rule 30(b)(6) Deposition on Oral Exam. A true and correct copy of
Opposer’s Amended Notice of Rule 30(b)(6) Deposition on Oral Exam is attached hereto as
Exhibit 10.

16. On May 30, 2013, Opposer’s counsel sent Applicant’s counsel correspondence
clarifying points regarding the deposition that were discussed during the parties’ May 14, 2013
meet and confer and raised in Applicant’s counsel’s letter of May 21, 2013. A true and correct
copy of Opposer’s letter dated May 30, 2013 is attached hereto as Exhibit 11.

17. On June 5, 2013, Opposer’s counsel took the deposition of Applicant’s witness.
18. On April 26, 2013, Opposer served upon Applicant its document production,
bates-labeled OSA000001-2861.

19. On May 22, 2013, Applicant served upon Opposer its document production,
bates-labeled AL0001-0131. A true and correct copy of Applicant’s document production is
attached hereto as Exhibit 12.

20. Applicant’s document production included Applicant’s U.S. Trademark
Registration No. 3828181 for “Headwear; Jackets; Shirts; Sweat shirts” in Class 25. U.S.
Trademark Office records show that the application that resulted in this registration was filed on
January 8, 2010 and asserts a date of first use of 1980. A true and correct copy of the USPTO
Records for U.S. Trademark Registration No. 3828181 as obtained from the Trademark Status &

Document Retrieval is attached hereto as Exhibit 13.



21. Applicant’s document production included Applicant’s U.S. Trademark
Registration No. 265,052 for “FRATERNITY BADGES, LAPEL BUTTONS; SCARF, LAPEL,
AND BREAST PINS; CUFF LINKS, TIE CLASPS, CHARMS, FINGER RINGS, BELT
BUCKLES, AND ORNAMENTAL SHIELDS, ALL OF PRECIOUS METAL” in Class 14.
Applicant’s document production (Exhibit 12) bates labeled AL0O009 shows that the application
that resulted in this registration was filed on July 3, 1929.

22. According to the United States Patent and Trademark Office records, Applicant’s
U.S. Trademark Registration No. 265,052 was cancelled on December 23, 2000. A true and
correct copy of the USPTO Records for U.S. Trademark Registration No. 265,052 as obtained
from the Trademark Status & Document Retrieval is attached hereto as Exhibit 14.

23. On May 1, 2013 Applicant served its Responses to Opposer’s First Request for
Admissions. A true and correct copy of Applicant’s responses and objections to Opposer’s
Requests for Admissions No. 7 and 8, as contained in Applicant’s Responses to Opposer’s First
Request for Admissions is attached hereto as Exhibit 15.

24, On May 1, 2013 Applicant also served its Response to Opposer’s First Set of
Requests for the Production of Documents and Things. In response to Requests Nos. 12 and 13
Applicant asserted numerous objections and provided no documents or other evidence. A true
and correct copy of Applicant’s responses and objections to Opposer’s Requests for the
Production of Documents and Things Nos. 12 and 13 is attached hereto as Exhibit 16.

25. Following the deposition of Applicant’s witness, Opposer’s counsel began
preparing a response to Applicant’s May 24, 2013 deficiency letter.

26. On June 13, 2013, Opposer sent a letter to Applicant via e-mail and first class

mail addressing the deficiencies in Applicant’s responses to Opposer’s First Set of Requests for



Admissions, First Set of Interrogatories, and First Set of Requests for the Production of
Documents and Things. Enclosed with that letter was Opposer’s Supplemental Responses to
Applicant’s First Set of Interrogatories. A true and correct copy of Opposer’s June 13, 2013
deficiency letter to Applicant is attached hereto as Exhibit 17; a true and correct copy of
Opposer’s Supplemental Responses to Applicant’s First Set of Interrogatories is attached hereto
as Exhibit 18.

27. On June 17, 2013, Opposer sent a detailed letter to Applicant responsive to its
May 24, 2013 deficiency letter via email and first class mail. Opposer’s Amended Responses
and Objections to Applicant’s First Request for Admissions were enclosed therewith. A true and
correct copy of Opposer’s June 17, 2013 letter to Applicant is attached hereto as Exhibit 19; a
true and correct copy of Opposer’s Amended Responses and Objections to Applicant’s First
Request for Admissions is attached hereto as Exhibit 20.

28. Applicant’s counsel did not notify Opposer of Applicant’s Motion to Compel in
response to the emails sent by Opposer’s counsel on June 13 and 17, 2013.

29. On June 17, 2013, Applicant’s Motion (1) To Compel Discovery and (2) To Test
Sufficiency of Responses to Requests for Admissions was received in Opposer’s counsel’s office
(hereinafter referred to as “Applicant’s Motion to Compel”).

30. Opposer did not receive e-mail service of Applicant’s Motion to Compel.
Applicant’s Motion to Compel was only received by Opposer’s counsel via U.S. mail.

31. Opposer prepared and dispatched the June 13 and June 17, 2013 correspondence
and discovery materials without knowledge of Applicant’s Motion to Compel. Beyond U.S.

mail service, Applicant never informed Opposer that it had filed the Motion on June 11, 2013.



Counsel learned of Applicant’s Motion to Compel (a full 7 days after the motion was filed) only
after having prepared and dispatched its June 17 letter (paragraph 27, above).

32. Between receipt of Applicant’s May 24, 2013 deficiency letter and receipt of
Applicant’s Motion to Compel, Opposer worked diligently to develop a proposed settlement

agreement. On June 19, 2013, Opposer sent Applicant proposed settlement terms for review.

| declare under penalty of perjury under the laws of the United States of America, that the

foregoing is true and correct.

Executed July 1, 2013, at Ossining, New York.

Owor. GeQuer—

Oren Gelber
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ATTORNEY DOCKET NO. Ksss_ o

UNITED STATES PATENT AND TRADEMARK OFFICE
"TRADEMARK TRIAL AND APPEAL BOARD

~ OMEGA S.A. (OMEGA AG)

»(OMEGA LTD),
Opposer . :
o o o Mark , A(I)Q v
V. T ' 1~ Opp.No.: 91197505 (Parent)
B '_ SenaJNo 77905236 '
ALPHA PHI OMEGA,
' Applicant.

'OI\/IEGA S.A. (OMEGA AG)
- (OMEGA LTD),
' Opposer,.

S | Mark: ALPHA PHI OMEGA and design -
v. - : Opp. No.: 91197504 (Child)
. “ : | Serial No.: 77950436
ALPHA PHI OMEGA - -
Apphcant

NOTICE OF RULE 301bpg§) DEPOSITION '
: - UPON ORAL EXAM ’ i

TO: »Alpha Phi Omega .
C/O: bJ ack A. Wheat
Stites & Harbison PLLC

400 W Market Sreet, Suite 1800
- Louisville, KY 40202-3352

' PLEASE TAKE NOTICE that in the above cap‘uoned opposmon proceedmgs pursuant .
to Rule 30(b)(6) of the Federal Rules of C1v1l Procedure and TBMP § 404 01, on Wednesday,

| May 8 2013 at 9:30 am at the ofﬁces of Collen IP, 80 South nghland Avenue Ossmmg, NY




o 10562 or another mutually convement locatron Opposer w111 take the deposmon of Apphcant ’
’ Alpha Ph1 Omega through one or more of 1ts ofﬁcers d1rectors or managmg agents or other "

persons desrgnated by Apphcant w1th knowledge of the followmg top1cs

P All products and- serv1ces sold or. offered for sale in the Unlted States by . Te

.Applicant ‘ Alpha Ph1 Omega (“Applrcant) in conJunctlon w1th Apphcant s
ALPHA PHI OMEGA and A(I)Q tradema.rks (“Apphcant s Marks”)

2. - The c1rcumstances surroundmg the adoptron and first use of Appllcant s Marks in

e the United States

3. The adoptlon and first use of Apphcant’s Marks in the Umted States |
: 4 : Use of Apphcant s Marks in the United States s1nce the1r adoptron as well as any :
' penods of non-use, and any 1ntended future uses of the mark
5 ) Apphcant’s advertrsmg, marketmg, -manufacturing and product development
: act1v1t1es and plans for Apphcant S Marks in the United States.
6. The channels of trade through which Applicant sells and/or drstrrbutes goods in-
: conJunctlon wrth Apphcant ] Marks in the Umted States. |
| 7. The customers and distributors to whom Applicant sells goods in conjunctron‘ :
| ‘wrth Apphcant s Marks in the United States. |
8 Applicant’s customers and distrtbutors in the United States.
| 9. _Applicant’s contacts With its-customers and distributors in the United States

10. The manner in whrch Apphcant distributes products bearing Apphcant’s Marks in

the Umted States.




ll.. The dollar amounts expended by Apphcant in- developlng and promotmg‘ o

Apphcant S Marks either in alone or in combmatlon with any other term desrgn, or desrgnatlon
in the Umted States _ o , ‘
N 12 Apphcant’s annual U S. sales of goods beanng Apphcant $ Marks for the past,

five years, in U S dollars

13. Applicant’s annual U.S. sales of goods bearing Applicant’s Marks for the past,:' R

o ﬁye years, in units. ,
| 14 - Past or present confusmn or ev1dence of confusion between Apphcant S Marks o
and other marks i in the Umted States - - | | |
| 15, Llcenses or agreements w1th any th1rd partres in the Unrted States related to
. Apphcant s Marks | |
" 16. Apphcant’s plans to market distribute, sell, or prov1de products usmg Appllcant s :
Marks in the United States | |
17'. : Applicant’s other OMEGA or Qmarks; '
18.  The commercial i 1mpress1on and pronuncratlon of Apphcant S Marks
19. The fame and goodwill associated wrth Appllcant s Marks
20. Al documents produced by Applicant in response to Opposer s First Set of ‘
'Interrogatones and Request for Document Productlon
21. All information provided by Applic_ant 1n its responses to Opposer’s First Set of |
Interrogatc)ries. : | - |
H 22. The factual bases for Apphcant’s admrssrons and demals provrded in response to

- Opposer’s Frrst Set of Requests for Adnnssmns | o




Please take further nouce that pursuant to Rule 30(b)(3) of the Federal Rules of ClVll'ﬂ ,I _ |

Procedure the deposmon wxll be recorded by one or more of the followmg means: stenographlc

-sound and/or visual means

! The_dep031t10n will continue day to day until completed.:' You are invited to attend and

- cross-examine. . .

Respectfully Submi_tted,_

_, :{&w dins

‘ Jess M. Collen -
Thomas P. Gulick

Oren Gelber
COLLEN IP

" THE HOLYOKE- MANHATTAN BUILDING

80 South Highland Avenue

‘Ossining, NY 10562

Dated: April 3,2013

(914) 941-5668 Tel.

~ (914) 941-6091 Fax

Counsel for Opposcr y




CERTIFICATE OF SERVICE

R Ecl\‘ﬁ :éﬂv_b‘eu ; hereby certify that a true and correct copy of the RIS
foregoing Notice of Rule 30(b) 6) Deposition Upon Oral Examination has been served by First -~ .~

* Class Mail, Postage Prepaid, on April 3, 2013 upon Applicant’s Attorney of Record at the ™ - :

- following address: = Ll I L SR

- Jack A. Wheat
 Stites & Harbison PLLC
- 400 W Market Street, Suite 1800
Louisville, KY 40202-3352




EXHIBIT 2




ATTORNEY DOCKET No. K655, K654ﬁ o

' IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

. OMEGASA. (OMEGAAG)__‘_ o

: (OMEGA LTD)
Opposer

. V.

B ALPHA PHI OMEGA

Apphcant '_

. OMEGASA. (OMEGA AG)

'_ .(OMEGA LTD), -
' e Opposer

V.

_ ALPHA PHI OMEGA
Apphcant

" Mark: ALPHA PHI OMEGA and deslgrl

Opp. No.: 91197504 (Parent) -

”Senal No 77950436

Mark: AGQ
~ Opp. No.: 91197505 (Child) -

Serial No.: 77905236

OPPOSER’S RESPONSES AND OBJECTIONS TO APPLICANT’S |
FIRST SET OF INTERROGATORIES '

Opposer Omega SA (Omega AG) (Omega Ltd.) (hereafter, “Opposer”) hereby serves 1ts .

responses and obJectlons-to Apphcant’s First Set of Interrogatﬁonespurs‘uant to Rules_ 26 and,33 :

 of the Federal Rules of Civil Proceduré.

Opposer with Apphcant’s consent moved to consohdate Opposmon Nos 91 197504 and ' N

PREAMBLE

’ 91197505 on February 19 2013 One February 28, 2013 whlle the Motlon to Consohdate '

’ Related Proceedmgs was pendmg, Apphcant served Opposer w1th two sets of dlscovery requests '



one under the captlon for Opposrtlon No 91197504 and the other under the captlon for,"f -

Opposmon No. 91197505 On March 18 2013 the Trademark Trlal and Appeal Board

' consohdated Opposrtlon Nos 91 1975 04 and 91 197505

- In hght of the fact that the majonty of Apphcant S d1scovery requests in Opposrtlon No "'f o

: ’91197504 are 1dent1ca1 to Apphcant s drscovery requests in Opposrtlon No 91197505 and in o

S _'accordance with emall correspondence between Opposer s counsel and Apphcant’s counsel on. f o

| March 27, 2013 Apphcant has agreed to accept one set of responses to both sets of Apphcant’ | o

R drscovery requests Where the wordmg of the dlscovery requests vary shghtly g1ven the' - -

‘reference to one specrﬁc mark of the two marks bemg opposed Opposer has reproduced both_
: 'sets of requests but has provrded only one response addressmg both requests

GENERAL OBJECTIONS

L Opposer obJects to each and every 1nterrogatory in therr entlrety on the ground that_ o

' Opposer is respondmg on the basrs of its current knowledge and 1nformat10n Opposer Teserves : -

~ theright to supplement each responseto these mterrogatones

-2 Opposer objects to each and - every mterrogatory 1nsofar as and to the extent it seeks_ -

information protected by the attorney-chent pnvrlege “the work product doctnne or any other__
b_apphcable pnvrlege or 1mmun1ty, and wrll ‘not produce such 1nformat10n Any rnadvertent' =
| dlsclosure of such 1nformatron shall not be a warver of the attomey-chent pnvrlege the work -
' product doctnne or any other applrcable pnvrlege or 1mmumty |
3. Opposer objects to each and every mterrogatory msofar as and to the extent it seeks L
drvulgence of trade secrets, conﬁdentral or proprretary mformatron of any thlrd-party, such _
- 1nformatron w111 not be dlsclosed To the extent each and every request seeks drvulgence of such ; :

: 1nforrnat10n of Opposer such mformatlon w111 be disclosed subject to an approprrate protectrve'; _>



".'i:’._order s1gned by the partles and thelr counsel and ordered by the Trademark Trral & Appeal R

_' Board
| 4.‘ | Opposer obJects to each and every 1nterrogatory to the extent it seeks drsclosure of

| mformatlon relatmg to or reveahng propnetary development and marketmg act1v1t1es for_v '

products not yet manufactured or not yet on sale or otherwrse employed The shght relevance 1f - RRR

: any, of such hlghly conﬁdentlal trade secret mformatlon is Vastly outwelghed by the severe 2 L

preJudrce that would result to Opposer Were 1t to be drsclosed or. avallable to competltors of o

PRI

-Opposer. Opposer will not provrde' such 1nforma’uon- :

5 Opposer objects to each and every mterrogatory to the extent it calls for mformatlon S

nerther relevant to the subJect matter of thlS Actron nor reasonably calculated to lead to the -
s drscovery of adrmssrble ev1dence
i _ 6. Opposer obJects to Apphcant’s deﬁmtlons in the1r entrrety to the extent same seeks to .

_‘ '1mpose obhgat1ons on Opposer beyond those perrmtted by the Federal Rules of C1v11 Procedure o

o or the Local Rules applrcable to thls matter

o 7. Opposer obJects to each and every 1nterrogatory to the extent it calls for mformatlon that e

. _ exceeds a reasonable duratronal scope |

g Opposer Ob_]eCtS to each and every 1nterrogatory to the extent it calls for mformatron not

’ 'yet avarlable as these responses are made durmg the drscovery process Opposer reserves the‘ |
| nght to supplement responses when the 1nformat10n becomes avallable R

9. Opposer objects to each and everylrnterrogatory to the extent 1t is overly broad vague_

and amblguous unduly burdensome or not reasonably calculated to lead to the dlscovery of,}

N 'adrmssrble evrdence

L l‘O.Y Opp()ser objects toeach and every interrogatory to the extent it is duplicative. =~



""_11.- Opposer objects to each and every mterrogatory to the extent that 1t is not 11m1ted in_ o

“.' : geographlc soope to the Umted States

' "’12 Opposer ob_] ects to the extent 1t 1s not reqmred to respond to these 1nterrogator1esto the ST

- extent that Apphcant has exceeded the permltted number of mterrogatones 1nclud1ng subparts X S

L as set forth m37 C. F R § 2. 120(d)(1) and TBMP §§ 405 03(a) and 405 03(e)

| SPECIFIC OBJECTIONS AND RESPONSES

_ INTERROGATORY NO 1

State the address of each locanon in the Umted States at which apphcant matntams a.‘

place of busmess for the promotxon sale or drstnbutron of products promoted and/or sold under. '
‘any of the marks upon whlch the Opposmon is based | |

Opposer hereby mcorporates by reference all of 1ts General Ob_| ectlons Speclﬁcally, R '_'i |

Opposer Ob_) ects to thls 1nterrogatory to the extent that it is overly broad unduly burdensome

e and not reasonably calculated to lead to the dlscovery of adm1ss1ble ev1dence Opposer further D

Ob_] ects to thls 1nterrogatory to the extent that 1t seeks mformatlon that is. pubhcly avallable and -

equally access1b1e to Apphcant at 1ts own cost Notwrthstandmg and w1thout wa1v1ng any of the

| foregomg object1ons Opposer responds | | |

. The Swatch Group (U S ) Inc is Opposer s exclusrve U.S. 11censee located at 1200 |
‘Harbor Boulevard, 7th Floor Weehawken NJ07086 -

. Opposer states that its products are sold through reta11 stores Informatron regardmg the
retarl locatlons where Opposer s products are sold can be found at Opposer s Web 51te at

. http //www omegawatches com Opposer w111 make avmlable alist of the names and



o . locatrons of the retarl locatlons where its products and serv1ces sold Opposer 3150 } -

>.1dent1ﬁes OMEGA bouthues are located at the followmg addresses 909 North M1ch1ganv’_ SR

L Avenue Chrcago IL 60611 390 Hackensack Avenue Hackensack NJ 07601 4663
I_ Rrver Crty Drrve Jacksonvrlle FL 32246 8500 Beverly Boulevard Los Angeles CA
: 90048 2126 Abbott Martm Road Nashvrlle TN 37215 7ll Frﬁh Avenue New York,

NY 10022 lOOO Ross Park Mall Drrve Prttsburgh PA 15237 7014 East Camelback

- Road Scottsdale AZ 8525 l 411 Umversrty Street, Seattle WA 98101 125 Westchester o

Avenue Whrte Plarns NY 10601 In addrtron Opposer also sells sports tlmmg apparatus, : SRR

" mstruments and mstallatrons through a th1rd party

 INTERROGATORY NO.2
.Identify by n'ar'ne; title and‘addresvs each person responsible for accumulating the factual
mformatron requested 1n these drscovery requests and 1f than one person is 1dent1f1ed specrfy

'vwhrch of the respectrve drscovery requests or portron thereof for Whrch each such person is.

S responsible. -

 'ANSWER:

Opposer 1ncorporates by reference its General Ob_] ections, as 1f fully stated hereln
Opposer Ob_] ects to thrs Interrogatory to the extent it seeks drsclosure of 1nforrnat10n protected by '
‘the attorney—chent pnvrlege the Work product doctnne or any other applrcable pnvrlege or
o 1mmun1ty, and will not produce such mformatron Notthhstandmg those ob]ectlons and

wrthout walvmg them, Opposer states the unders1 gned counsel prepared these responses Wlth

o _ 1nformat10n provrded by Opposer S legal department Opposer further 1dent1ﬁes that Ms Petra

Hlavacek and Mr Raynald Aeschllmann partlcrpated wrth respect to all of the above responses



B INTERROGATORY NO 3

: Itennze on an annual basrs the umt and dollar volume of all sales 1n the Umted States SN

L e pnor to 1925 of any product sold under the marks upon wh1ch thrs Opposmon is based

B ANSWER

Opposer mcorporates by reference 1ts General Objectlons as 1f fully stated hereln

e Opposer specrﬁcally obj ects that thls mterrogatory is not reasonably tallored to lead to the ’

s dlscovery of adm1331ble ev1dence Opposer further obJects that this Interrogatory is. not relevant' o

o the mstant proceedlngs Opposer objects that th1s Interrogatory 1s overly broad and unduly

K burdensome to the extent 1t seeks 1nformat10n that is not reasonably 11m1ted in duratlonal scope

) Notw1thstandmg and wrthout walvmg the foregomg obj ect1ons and hmrtmg 1ts response to a.

. reasonable duratronal scope, Opposer W111 make documents avallable that are responswe to thlS . R

' mterrogatory

- -INTERROGATdRY No 4

: Descnbe in deta11 and 1temlze onan annual basis the extent of any advertrsrng or other R

| marketrng efforts in the Umted States pnor to 1925 of any product bemg advertlsed or marketed R

under the marks upon which this Opposntlon is' based.

ANSWER |
Opposer‘ 1ncorporates by reference its General Ob] ectlons asif fully stated herem N

" Opposer spec1ﬁcally obJ ects that thls 1nterrogatory is not reasonably tarlored to lead to the -

| drscovery of admrssrble ev1dence Opposer ﬁlrther objects that thls Interrogatory is not relevant |

to the 1nstant proceedmgs Opposer objects that this Interrogatory is overly broad and unduly



S _burdensome to the extent 1t seeks 1nformat10n that is not reasonably hrmted in duratlona] scope SRR

L ’Notwrthstandmg and w1thout wawmg the foregomg obJectlons and hmrtmg 1ts response to a .

o reasonable duratlonal scope Opposer w111 make documents ava11able that are responsrve to thls ‘f.f' o

" interrogatory, -

»INTERROGATORY NO 5

Ident1fy by date and descnbe in detall the source and nature of any medla attentron '

- recelved in the Umted States prtor to 1925 relatmg to any product marketed in the Umted States_ _‘ - SRR

under the marks upon whlch the Opposmon is based
ANSWER: |

Opposcr mcorporates by reference its General Ob_] ectrons as 1f fully stated hereln
Opposer spec1ﬁcally objects- that thls 1nterrogatory is not reasonably tallored to lead to the B b‘
:dlscovery of admissible ev1dence Opposer further ob_]ects that this Interrogatory is not relevant: ) |

to the instant proceedmgs Opposer objects that this Interrogatory is overly broad and unduly ’

L ‘burdensome to the extent it seeks mfonnatlon that is not reasonably lnnlted in duratlonal scope o

‘ ‘Notw1thstand1ng and W1thout walvmg the foregomg objecnons and hrmtlng its responses to a

reasonable durational scope Opposer wrll make documents avarlable that are respon51ve to thrs

L mterrogatory

INTERROGATORYNO.6

Identlfy by name, address occupatron and telephone number any Wrtness anddtemrze, -

B 1dent1fy and descrlbe in detarl any test1mon1a1 or other evrdentlary bas1s in support of the -

'allegatlons of paragraph 9 of the Notrce of opposrtron that upon 1nforrnatlon and behef product h



o beanng the mark sought to be reglstered wrll cause confusron mrstake and deceptmn by v1rtue of . R

L Opposer s pI’lOI‘ use of the marks upon Wthh the Opposrtron is based

- ANSWER

| : Opposer mcorporates by reference 1ts General Objectlons, as if fully stated herem B
= 'Omega S.A. further objects that thlS Interrogatory is premature Not\mthstandmg those i R
..'v',Ob_] ect1ons and Wrthout walvmg them Opposer states that it has not yet determmed who 1t w111

- ekamme asa factual witness dunng the prosecutlon of th1s Oppos1t1on proceedmg Opposer w111 _
1dent1fy its’ fact vmtnesses 1n accordance w1th the deadhnes and procedures wluch govern these E
'.:proceedmgs Opposer obj ects that thrs Interrogatory seeks to unpose an obhgatlon on Opposer o

- that i is s outside the scope of the Federal Rules of le Procedures )

o INTERROGATORY NO.7 N

Descr1be in detall the channels of dlstnbutron in the Umted States for product beanng the “ o

'marks upon wh1ch the Opposmon is based
| ’ANSWER | ' |

' Opposer 1ncorporates by reference its General Ob] ect1ons as if fully. stated hereln :
Opposer further objects to the extent that th1s mterrogatory seeks productlon of conﬁdentlal
_and/or commerc1ally sensitive 1nformatlon in the absence of a si gned protectrve order ﬁled thh
the Board. Opposer Ob_] ects to th15 mterrogatory as berng overbroad vague and amb1guous
unduly burdensome and not reasonably calculated to lead to the discovery of adm1ssrble

_ ev1dence Opposer Obj ects that thls 1nterrogatory is not hmlted to a reasonable durat1ona1 scope .

o especrally as Opposer has been usmg its Omega Marks smce at least as’ early as 1894. Opposer

further ObJCC'[S that tlus 1nterrogatory is not 11m1ted in geographlc scope to the extent that it seeks‘ )



N 1nforrnat10n related to act1v1t1es occurnng outmde the Umted States and whlch have no beanng S

o _ :on this proceedrng Opposer objects to thlS mterrogatory as. duphcatlve of Interrogatory No 1

- v. Opposer also objects to thls 1nterrogatory to the extent 1t seeks pubhc mformatlon that is equally ' R

- avallable to Apphcant through its own efforts and atits own cost

Sub_]ect to and w1thout wa1v1ng the foregomg ob_]ectrons and hrmtmg 1ts responses to the' PRI

- -Umted States and toa reasonable duratlonal scope Opposer responds that 1ts products are sold A

E through retail stores. Informatlon regardmg the retatl locatrons where Opposer s products are -‘-; L

: N sold can be found at Opposer S Web 51te at http //www omegawatches com Opposer wﬂl make 5 ‘

avallable a list of the names and locatlons of the retaﬂ locatrons where 1ts products and serv1ces '. : v‘ '_

. sold Opposer also 1dent1ﬁes OMEGA bouthues are located at the followurg addresses 909

’ North Mlchlgan Avenue Chmago IL 60611 390 Hackensack Avenue Hackensack NJ 07601

: 4663 River Clty Drtve J acksonv1lle FL 32246 8500 Beverly Boulevard Los Angeles CA

- : 90048 2126 Abbott Martm Road ‘Nashville, TN' 37215 711 Flfth Avenue New York NY

o 10022 1000 Ross Park Mall Dr1ve P1ttsburgh PA 15237 7014 East Camelback Road,

Scottsdale AZ 85251 411 Umver51ty Street Seattle WA 98101 125 Westchester Avenue

Whlte Plains, NY 10601 In addition, Opposer also sells sports t1m1ng apparatus 1nstruments and ) L :

} mstallatlons through a third party

o INTERROGATORY NO.§

Ident1fy by name, address occupatlon and telephone number any wuness and 1ternlze

o o 1dent1fy and descnbe in deta11 any testlmomal or other ev1dent1ary ba51s in support of the

" allegatlons of paragraph 10 of the Notlce of Opposmon that upon mformatlon and bellef the S

: mark sought to be reglstered is apphed to goods sold to the same or snmlar channels of



- dlstnbutron as are products hearrng the marksupon ‘yvhrch the Opp031tlon is based - o
| Opposer mcorporates by reference 1ts General Ob_] ecttons as 1f fully stated herem
Omega S A further Ob_] ects that thrs Interrogatory is premature Notthhstandmg those :

Ob_] ectrons and wrthout walvmg them Opposer states that it has not yet determmed who 1t w111 .

L - examine as a factual wrtness dunng the prosecutlon of thrs Opposrtron proceedmg Opposer wrll: -

R _1dent1fy its fact w1tnesses in accordance wrth the deadhnes and procedures whrch govern these -

i -~ proceedmgs Opposer objects that thls Interrogatory seeks to impose an obllgatton on Opposer | o

- ’that is outsrde the scope of the F ederal Rules of C1v11 Procedures Notwrthstandmg and wrthout o

- waiving the foregomg Ob_] ectlons Opposer responds that Apphcant did not hmlt its channels of _

’trade in Applrcatlon Senal Nos 77905236 and 77950436 Accordmgly, Apphcant s goods are

B | presumed to travel through all the normal channels of trade for such goods n Class 14 and 25 .

'and therefore overlap wrth Opposer s channels of trade for its Class 14 and 25 goods Where the o

o _‘ descnpt1ons of goods in trademark apphcattons are not hmrted to specrfic channels of trade or - .

| _ classes of customers there isa presumptlon that the parttes share the same trade channels

- INIERROGATORY NO.9 |

Identrfy by name, address -occupation and telephone number any w1tness and 1temlze

L 1dent1fy and descnbe in deta11 any testunomal or other evrdentlary basrs whlch supports the :

: allegattons of paragraph 13 of the Nottce of Opposrt1on that the Omega isa famous mark
| ANSWER | o
Opposer 1ncorporates by reference 1ts General Ob]cctlons as 1f fully stated herem .

' Omega S. A further obJects that this Interrogatory is premature Notw1thstandmg those E .



objections, and without waiving them, Opposer states that it has not yet determined who it will
examine as a factual witness during the prosecution of this Opposition proceeding. Opposer will
identify its fact witnesses in accordance with the deadlines and procedures which govern these
proceedings. Opposer objects that this Interrogatofy seeks to impose an obligation on Opposer
that is outside the scope of the Federal Rules of Civil Procedures. Notwithstanding and without
waiving the foregoing objections, Opposer will make documents available that are fesponsive to

this interrogatory.

INTERROGATQRY NO. 10

Identify by name, address, occupation and telephone number any witness and itemize, identify,
aﬁd describe in detail any testimonial or other evidentiary basis which supports any contention |
OMEGA was a famous mark in the United States as early as 1925.

ANSWER:

Opposer incorporates by referénce its General Objections, as if fully stated herein.
Opposer specifically objects that this interrogatory is not reasonably tailored to lead to the
discovery of admissible evidence. Opposer further objects that this Interrogatory is not relevant
to the instant proceedings. Opboser objects that this Intcrrogafory is overly broad and uhduly
burdensome to the extent it seeks information that is not reasonably limited in durational scope.
Opposer further objects that this Interrogatory is premature. Notwithstanding those objections,
and without waiving them, Opposer states that it has not yet determined who it will examine as a
factual witness during the prosecution of this Opposition proceeding. Opposer will identify its
fact witnesses in accordance with the deadlines and procedures which govern these proceedings.

Opposer objects that this Interrogatory seeks to impose an obligation on Opposer that is outside



the scope of the Federal Rules of C1v1l Procedures Notw1thstand1ng and wrthout Wa1vmg the

e foregomg objectrons and hm1tmg 1ts response to a reasonable duratronal scope Opposer Wlll

‘ .,make documents avarlable respons1ve to thrs mterro gatory

o m’fmocuonvﬁo i

Ident1fy by name address occupatron and telephone number any Wrtness and 1te1mze R
1dent1fy and descnbe in detarl any testrmomal or other evrdentrary bas15 in support of the

’ allegatrons of paragraph 14 of the Notrce of Opposrtron that the rnark sought to be regrstered

o d11utes OI is hkely to dllute the drstlnctrve character of the marks upon Whlch the Opposrtron is | e

based

T ANSWER:

Opposer incorporates by reference its General Objections as if fully stated herein
B 'Opposer ob] ects that this mterrogatory is not hrmted toa reasonable duratronal scope especrally

_ as Opposer has been usmg its Omega Marks since at least as early as 1894 Opposer further

o obJects that thrs 1nterrogatory is not 11m1ted in geographrc scope to the extent that it seeks

| mformatron related to act1v1t1es occumng outsrde the Umted States and whrch have no bearmg :
-on thrs proceedmg Opposer objects that this Interrogatory is duphcatrve of Interrogatory Nos. 9 ) |
- and 10. Omega S Al further obJects that this Interrogatory is premature Notwrthstandmg those

: ob] ectlons and w1thout wa1v1ng them Opposer states that 1t has not yet determmed who it wrll -

examme as a factual wrtness durlng the prosecutron of thlS Opposrtron proceedmg Opposer erl -

. 1dent1fy its fact wrtnesses in accordance wrth the deadlrnes and procedures Wthh govern these : -

" proceedmgs Opposer objects that thrs Interrogatory seeks to 1mpose an obhgatron on Opposer )

. that is out51de the scope of the F ederal Rules of C1v1l Procedures Notwrthstandlng and wrthout o E



- gwarvmg the foregomg Obj ectlons and 11m1t1ng 1ts response 10 the U S and to a reasonable

' duratlonal scope Opposer w111 make documents avallable responsrve to thrs mterrogatory

i "INTERROGAT(')'RY NO.12 -

Identrfy by name address occupatlon and telephone number any witness and 1tennze

' 1dent1fy and descnbe in deta:rl any testlmomal or other ev1dent1ary basrs in support of any

, contentlon the commerc1al 1mpress1on generated by the use of Apphcant’s Crest on products in R

" the market in whrch those products pass 1s hkely to be recogmzed as an 1dent1ﬁcat10n or
' assocratlon wnh Opposer or 1ts products |
AN SWER |
Opposer 1ncorporates by reference its General Ob]bectrons asif ﬁ1lly stated hereln
HOpp.oser obj ects that tlns mterrogatory is not lumted toa reasonable duratronal scope | especlally
as Opposer has been usmg its. Omega Marks since at least as early as 1894. Opposer further
- Ob_] ects that thrs mterrogatory is not hrmted in geographrc scope: to the extent that it seeks
. mfonnatlon related to act1v1t1es occumng outsrde the Umted States and wluch have 1o beanng‘
-on thls proceedmg Omega S A. further Ob_] ects that thls lnterrogatory is premature o
Notw1thstand1ng those objectlons and w1thout wa1v1ng ‘them, Opposer states that it has not yet o
| deterrmned who 1t w111 examme as a factual witness durmg the prosecutlon of this Opposmon
proceedmg Opposer wrll 1dent1fy its. fact Wltnesses in accordance with the deadlmes and b,
procedures whlch govern these proceedmgs Opposer objeets that thrs Interrogatory seeks to

1mpose an obhgatlon on Opposer that i 1s outsrde the scope of the Federal Rules of C1V1l

Procedures Notwrthstandmg and w1thout wawmg the foregorng obJectrons and hrmtrng 1ts R

,: ‘response to the U.S. and to a reasonable duratlonal scope Opposer w111 make documents



available responsive to this interrogatory.

INTERROGATORY NO. 13

Identify by name, address, occupation and telephone number any witness and itemize, identify,
and describe in detail any testimonial or other evidentiary basis in support of any other contention of
Opposer in this Opposition
ANSWER:

Opposer incorporates by reference its General Objections, as if fully stated hérein.
Opposer objects that this interrogatory is not limited to a reasonable durational scope, especially
as Opposer has been using its Omega Marks rsince at least as early as 1894. Opposer further
objects that this interrogatory is not limited in geographic scope to the extent that it seeks
information related to activities occurring outside the United States and which have no bearing
on this proceeding. Cpposer objects that this Interrogatory is overly broad. Omega ij ects to
this Interrogatory to the extent that it is duplicative of Interrogatory Nos. 8-12. Omega S.A.
further objects that this Interrogatory is premature. Opposer objects that this Interrogatory seeks
to impose an obligation on Opposer that is outside the scope of the Federal Rules of Civil
Procedures. Notwithstanding those objections, and without waiving them, Opposer states that it
has not yet determined who it will examine as a factual witness during the prosecution of this
Opposition proceeding.‘ Opposer will identify its fact witnesses in accordance with the deadlines
and procedures which govern these proceedings. Notwithstanding and without waiving the
foregoing objections, and limiting its response to the U.S. and to a reasonable dmatioﬁal scope,

Opposer will make documents available responsive to this interrogatory.

INTERROGATORY NO. 14




| Descrlbe in detall the types of customers wrth whom Apphcant does or mtends to .do
busmess in connectron W1th Apphcant’s Mark and the types of target end consumers for | : o S
: products bearlng the marks upon whrch the Opposrtron 1s based | o
. Opposer mcorporates byreference its General Ob] ectlons aslrf fully stated hereln |
. Opposer obJects to thrs Interrogatory as 1t seeks mformatlon outs1de 1ts ﬁrsthand knowledge

R Opposer further obJects to this mterrogatory to the extent that it seeks mformatron that is w1th1n ;

: Apphcant s knowledge possessmn and/or control and therefore accessrble to Apphcant at 1ts .' | B '

“own cost. Opposer objects that thls mterrogatory is not hmrted toa reasonable duratronal scope ; -

especlally as Opposer has been usrng its Omega Marks since at least as early as 1894 Opposer

’further objects that thrs mterrogatory is not limited in geographrc scope to the extent that it seeks. © -

' 1nformat10n related to act1v1t1es occurnng outsrde the Umted States and whrch have no beanng o

- on th1s proceedmg Opposer ObJCCtS on the grounds of relevance as where goods are srmrlar and o
lack restnctlons on 1dent1ﬁcatlons relatmg to trade channels and purchasers the class of

purchasers and channels of trade are presumed to be the same.

| FINTERFR.OGAT(').R:‘Y'NO. 15

| Itemlze 1dent1fy and descnbe 1n detarl any testrmomal or other ev1dent1ary basis

' supportlng Opposer s demal of any of the Requests for Admrssrons propounded wuh these
: Interrogatones and in relatron to each rdentlfy by name address occupatlon and telephone

_number any person S w1th personal knowledge of same.

AN SWER

Opposer inc0rporates by reference 'it_s':General'Obj ections,ras"i’fv_fully stated herein:



| '_Opposer spec1ﬁcally Ob_] ects that by seekmg to mcorporate its Requests for AdIIllSSlOIl 1nto these o

' 'Interrogatones Apphcant therefore exceeds the 7 5 Interrogatory lnmt and 1s not m comphance e T

. with 37 c. FR. 82 120(d)(1) and TBMP §§ 405, 03(a) and 405 03(")

- \Respectfully Submltted
"~ Asto Objectlons

gwm

~Jess M. Collen ~ - -
~Thomas P. Gulick -
 Oren Gelber -
~COLLEN IP..

THE HOLYOKE-MANHATTAN BUILDING
80 South nghland Avenue =
Ossining, NY 10562 o

(914)941-5668 Tel.

" (914) 941-6091 Fax

* Date: April4,2013

Counsel for Oppaser Omegd SA (Omega AG)

(¢ Omega Ltd )



CERTIFICATE OF SERVICE

I Edlth Garvey, hereby certlfy that I caused a true and correct copy of Opposer s _' |

- Responses to Appllcant’s Request for Admlsswns Interrogatones and Requests for Productlon ERUEE

of Documents and Thmgs to be served upon the followmg, via ﬁrst class mall postage prepald
. thls 4 Day oprnl 2013.
 Stites& Harbison PLLC -~~~

o 400 W Market Street, Suite 1800 o

Louisville, KY 40202-3352
Attn JackA Wheat o




EXHIBIT 3




B ATTORNE_Y 'DocKETf 1}’16. KesS, Kes4 |

IN THE UNITED STATES PATENT AND TRADEMARK OF FICE ‘ :' o
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

 OMEGASA. (OMEGA AG) |
- (OMEGALTD), S

- OppoSer :
‘ Ve
o ALPHA PHI OI\/IEGA

Apphcant

 OMEGASA. (OMEGA AG)I"
(OMEGALTD), "
' Opposer,

- V.

, ALPHA PHI OMEGA,
Apphcant

" Mark: ALPHA PHI OMEGA and deSIgn
* Opp. No.: 91197504 (Parent)

Senal No.: 77950436

_Mark A(DQ .
~ Opp. No.: 91197505 (Chlld)
- Serial No.: 77905236 -~

| FIRST RE- UEST FOR PRODUCTION OF DOCUMENTS AND THINGS

Opposer 'Oméga SA (‘Ome‘g'a AG) (Omega .Ltd.) (héreaftcr, ‘fOprser”),vhe't'eb'y'serVes its

responses. an_d ijec__tions to Applicant’s Requ,est' for Production of -Dbéﬁm‘en’ts and. Things . m

pursuant to Rules 26 and 34 of the F ederal Rules of Civil;Préce‘dﬁ.re. ‘,

Opposer w1th Apphcant’s consent moved to consohdate Opposmon Nos 91 197504 and o

»PREAMBLE .

91197505 on February 19, 2013 One February 28 2013, wh1le the Motlon to Consohdate E



] Related Proceedrngs was pendmg, Applrcant served Opposer wrth two sets of drscovery requests o

‘.one under the captron for Opposrtron No 91197504 and the other under the captlon for 5

'Opposmon No. 91197505 On March 18 2013 the Trademark Tnal and Appeal Board__",;,
o ‘consohdated Opposrtron Nos 91 197504 and 91 197505 '

In l1ght of the fact that the majonty of Apphcant s d1scovery requests in Opposmon No

E 91197504 are 1dent1ca1 to Apphcant s d1scovery requests in Opposrtron No. 91197505 and in - -

o accordance wrth emarl correspondence between Opposer S counsel and Applrcant’s counsel on. .

_ _March 27, 2013 Apphcant has agreed to accept one set of responses to both sets of Apphcant s"‘ o |

| dlSCOVCry rcquests Where the wordlng of the drscovery requests vary sI1ghtly grven the : _’ C

| reference to one spemﬁc mark of the two marks bemg opposed Opposer has reproduced both": "

. .sets of requests but has prov1ded only one response addressmg both requests
GENERAL OBJECTIONS

1. Opposer ObjCCtS to each and every document request in the1r entlrety on the ground that o

" 'OPPOSCT 18 respondmg on the bas1s of its current knowledge and 1nforrnat10n Opposer reserves -

. the rrght to supplement each response to these mterrogatones

2 Opposer obJects to each and every document request msofar as and to the extent it seeks ‘

productlon of documents protected by the attorney-chent prmlege the work product doctnne or' _

any other apphcable pnvrlege or 1mmumty, and will not produce such 1nformat10n Any o '

. madvertent drsclosure of such mformatlon shall not be a warver of the attorney-chent pnvrlege .

* the work product doctnne or any other apphcable pnvrlege or 1mmun1ty



3. o Opposer objects to each and every document request 1nsofar as and to the extent 1t seeks S

_- vdrvulgence of trade secrets conﬁdentlal or proprretary mformatlon of any tlnrd-party, SUCh_jf' e

mformatron erl not be dlsclosed To the extent each and every request seeks drvulgence of such - :' ,

o mformatron of Opposer such mformatlon wrll be dlsclosed subJect to an approprrate protectlve el

E ',”order 51gned by the partles and thelr counsel and ordered by the Trademark Tnal & Appeal -

T ’Board.

4. Opposer obJects to each and every document request to the extent 1t seeks d1sclosure of _' :

‘ ’mfonnatlon relatrng to or revealmg propnetary development and marketrng act1V1t1es for

| products not yet manufactured or not yet on sale or otherwrse employed The shght relevance 1f

: any, of such h1ghly conﬁdentral trade secret 1nformanon 1s vastly outwerghed by the severe -

: prejudlce that would result to- Opposer were 1t to be drsclosed or avallable to competltors of e B

Opposer Opposer will not provrde such 1nformat10n

5. Opposer objects to each and every document request to the- extent 1t calls for 1nformat10n

_nelther relevant to the sub]ect matter .of thrs Actron nor.reasonably calculated to lead to the: . -
discovery of adrmssrble ev1dence | | |
6. Opposer objects to Applicant’s vdeﬁnitions in their entirety to the extent sarn'e Seeks o

| 1mpose oblrgat1ons on Opposer beyond those permrtted by the Federal Rules of Crvrl Procedure :
orthe Local Rules apphcable to this matter |

7. Opposer objects to each and every document request to the extent it calls for 1nformatron :

that exceeds a reasonable durat10nal scope ,

8. Opposer, obJects to eachv and every document re‘quest to the extent it Calls for.information- R

not yet avarlable as these responses are made dunng the drscovery process Opposer reserves s the __

- right to supplement responses when the 1nformat10n becomes avarlable



_‘ 9. - Opposer objects to each and every document request to the extent 1t 1s overly broad S

. vague and amblguous unduly burdensome or not reasonably calculated fo lead to the drscoveryb B S

Tof admrssrble evrdence

10, Opposer ob] ects to each and every document request to the extent it 1s duphcatlve

- : -1'1_. Opposer obJects to each and every document request to the extent that 1t is not lumted m e

* geographic scope to the United States.

OPPOSER’S RESPONSE TO APPLICANT’S REOUEST FOR

PRODUCTION OF DOCUMENTS AND THINGS

3 'DOCUMENT REOUEST NO. 1: Representatlve specnnens of product marketed in the Umted > S

2R States under the marks upon Wh]Ch the Opposrtron is based and representatrve samples of the -

’ current and proposed advertrsmg and promotronal documents relatmg to sa1d products .

AN ANSWER:
Opposer hereby mcorporates by reference all of its General Ob_] ectlons Addltronally,
Opposer ob_] ects to this Document Request as compound Opposer further Obj ects to thrs

: ‘ 'Document Request as overly broad and unduly burdensome Opposer Obj ects to thrs Document

Request to the extent that 1t is not reasonably hmrted in duratronal scope Opposer objects to-this o o

: Document Request to the extent it seeks drsclosure of mformatmn relatmg to ¢ or reveahng

propnetary development and marketrng actrvrtres for products not yet manufactured or not yet on -

»‘ vsale or otherwrse employed Notwrthstandmg and wrthout wa1v1ng the foregomg obJectrons and .‘ -



L hmrtmg 1ts response to a reasonable duratronal scope Opposer wﬂl make a representatrve

E 'samplmg of responswe documents avallable

_DOCUMENT RE_QUEST NO. 2 Any and all documents and thmgs 1dent1fymg the nature of

' _target customers in the Umted States for products bearmg the marks upon wl:nch the Oppos1t10n : ? - o

.1s based

AN SWER

Opposer hereby mcorporates by reference all of i 1ts General Objectrons Opposer further h S .

Obj ects to this Document Request as overly broad and unduly burdensome Opposer ob_; ects to

. this Document Request to the extent it seeks productron of documents relatmg to or reveahng

5 proprletary development and marketmg act1v1t1es for products not yet manufactured or not yet on . g

 sale or otherwrse employed. Opposer obJ ects to thrs Docume'nt Request to the extent that itis not; '
- reasonably lumted mn duratronal scope. Notw1thstand1ng and wrthout walvmg the foregomg
- ,objectrons and lnmtmg its response toa reasonable duratronal scope Opposer w111 make a

'represen_tatrve samph_ng of responswe documents avarlable. -

E .'DOCUM‘ENT REOUEST NO. 3:-" Any and all surveys 'market reSearch tests' demographic or .
consumer proﬁle studies, and focus group mqulres conducted by or on behalf of Opposer or any
related company or predecessor datmg prlor to 1925 regardmg the ult1mate purchasers or

" potential ultrmate purchasers of Appllcant s Products actually or 1ntended to be sold offered for

o 'sale advertrsed or promoted in the Umted States in connectron w1th the marks upon whrch the

: Opposmon is based mcludmg the results thereof

ANSWER.,,



Opposer hereby 1ncorporates by reference all of its General Objectrons Opposer further ) ‘;:1 ,.f_ PRt

‘objects to tlns Document Request as overly broad and unduly burdensome Opposer objects to 'ff::' L

o thrs Document Request as. not reasonably calculated to lead to the dlscovery of adrmssrble -

N ev1dence Opposer ob_;ects to tlns Document Request to the extent that 1t 1s not reasonably

. 11m1ted m duratronal scope Opposer objects to this Document Request to the extent 1t seeks Gty

¥ _productlon of documents relatmg to or reveahng propnetary development and marketlng

- ) act1v1t1es for products not yet manufactured or not yet on sale or otherw15e employed Opposer RN

‘ ‘objects to thls Document Request to the extent it seeks producuon of documents protected by the i
N attorney—chent pnv1lege the work product doctrme ot any other apphcable pnv11ege or
rmmumty, and will not produce such documents | | |
Notw'lthstandmg and Wrthout warvmg the foregorng obj ectrons and hmltmg thrs
: ’Document Request toa reasonable duratlonal scope Opposer responds that it has ho such S

: documents presently within its custody or control

B DOCUMENT REOUEST NO. 4 Any and all other market studres or plans prepared by or on .f Ry
‘. | behalf of oppose or any related company or predecessor datmg prior to 1925 relatlng to any |
‘ market within the Umted States ‘ i |
Opposer hereby mcorporates by reference all of its General Objectrons Opposer further_v» L
’ objects to this Document Request as overly broad and unduly burdensome Opposer objects to .-
this Document Request as not reasonably calculated to lead to the d1scovery of admrssrble i - L
: ev1dence Opposer obj ects to thlS Document Request to the extent that 1t is not reasonably B

hmlted in durattonal scope Opposer obJects to tlns Document Request to the extent 1t seeks



SRR 'productron of documents relatlng to or revealrng proprretary development and marketmg

' 'actrvrtres for products not yet manufactured or not yet on’ sale or otherw1se employed Opposer :

o _ objects to thrs Document Request to the extent 1t seeks productron of documents protected by the o

N attorney-chent pnvrlege the work product doctrme or any other apphcable prrvrlege or ]

unmumty, and w111 not produce such documents
Notvnthstandmg and w1thout wawrng the foregorng Ob_]eCtIOIIS and hmrtmg thrs
. Document Request toa reasonable duratronal scope Opposer will make a representatlve o

' : samphng of responsrve documents avallable

YDOCUMENT REQUEST NO 5: Any and all surveys market research tests demographrc or

consumer proﬁle studres and focus group 1nqu1res conducted by-or on behalf of Opposer or any

: related company or predecessor since 2005 regardrng the ultrmate purchasers or potent1a1

_ultrmate purchasers of Applrcant’s Products actually or rntended to be sold offered for sale o S

o advertrsed or promoted in the Unrted States in connectron with the marks upon whrch the E e
, Opposrtron is based mcludmg the results thereof I |
Opposer hereby mcorporates by reference all of its General Ob] ectrons Opposer further L ”
| objects to this- Document Request as overly broad and unduly burdensome Opposer ob_]ects to :
: this Document Request as not reasonably calculated to lead to the drscovery of admrssrble
evrdence Opposer ob]ects to thrs Document Request to-the extent 1t seeks productron of =
- documents protected by the attorney—chent pnvrlege the Work product doctrtne or any other ‘

: apphcable prrv1lege or 1mmun1ty, and wrll not produce such documents



Notwrthstandmg and wrthout Walvmg the foregomg ob]ectlons Opposer responds that 1t -_ o

. '1s not presently aware of any responsrve documents w1thm 1ts possessron custody or control

e 8 'DOCUN[ENT REOUEST NO 6 Any and all other market studres or plans prepared by or on et

B '_behalf of Opposer smce 2005 relatrng to any market w1th1n the Umted States

L ___'_::"ANSWER

Opposer hereby mcorporates by reference all of its General ObJectrons Opposer further . S

- obJects to th1s Document Request as overly broad and unduly burdensome Opposer Ob_]eCtS to - o

| . thls Document Request as not reasonably calculated to lead to the drscovery of adrmssrble

: ev1dence Opposer ObJ ects to thls Document Request to the extent it sceks productron of

.- | ;gdocuments protected by the attorney—chent prrv11ege the work product doctnne or any Othei- : .
. | app hcable P nvrlege or lrnmumty, and Wlll not Produce such documents : ) | |

“ NOtWIthStandm‘g and Wlthout wamng the foregomg Ob_] ectrons Opposer responds that 1t

is not presently aware of any responsrve documents wrthrn its possessron custody or control

» :DOCUMENT REg QUEST NO 7 Representatlve documents and thlngs reﬂectlng the channelS S |

R }of trade in the Umted States for products bearmg the marks upon whrch the Opposrtron is based o

o ‘ANSWER

Opposer hereby 1ncorporates by reference all of 1ts General ObJectlons Opposer further S

o , objects to this Document Request as overly broad and unduly burdensome Opposer objects to SRR

thrs Document Request to the extent that 1t is not reasonably 11m1ted in duratronal scope _



Notw1thstand1ng and vnthout wa1v1ng the foregomg objectlons and llmltlng tlns - i o h

Document Request to a reasonable duratlonal scope, Opposer mll. make,_a repre_sentat:l_ve. " Sl

; "v_‘samplmg of responswe documents avallable e

-. . DOCUMENT REOUEST NO 8: Any and all documents and tlungs whlch support any

= content1on that products bearlng any 1ns1gma of Apphcant ate d1str1buted in any of the same . . PEEREE

- »"-dlstnbutlon channels n whlch Opposer s products are drstnbuted

o :_ANSWER

Opposer mcorporates by reference 1ts General Ob_] ectlons as 1f fully stated hereln )

o Opposer Ob_] ects to tlns Document Request as it seeks mforrnatlon outs1de its flrsthand

"knowledge Opposer further Ob] ects to this Document Request to the extent that it seeks the :
o -v’_productlon of documents and thlngs within Apphcant s knowledge possess1on and/or control

- and therefore accessrble to Apphcant at 1ts own cost.. Opposer objects that tlns Document

- R Request is not 11m1ted toa reasonable duratlonal scope especlally as Opposer has been usmg 1ts R

N Omega Marks smce at least as early as 1894 Opposer further objects that thls Document Request - S

i is not 11m1ted in geographrc scope to the extent that it seeks 1nformat10n related to act1v1t1es

occurnng outs1de the Umted States and whlch have no beanng on thls proceedlng :
Opposer also objt ects as to relevance  as where goods are smnlar and lack restnctlons on: |

o 1dent1f1cat10ns relatlng to trade channels and purchasers the class of purchasers and channels of E -

'trade are presumed to be the same

: DOCUMENT REOUEST NO 9 Any and all documents and thmgs whlch support any

contentlon any relevant consumer has been confused mlstaken or decelved 1nto suspectlng that '



L v_ ' any product bearmg Apphcant’s Crest or any marketmg thereof was merchandrse produced or BORUN

’ marketed by or on behalf of Opposer or otherwrse sponsored or approved by Opposer

e '-_._ANSWER

| Opposer 1ncorporates by reference 1ts General Ob_] ectlons as 1f fully stated hereln

o _ Opposer Ob_] ects to thrs Document Request as overly broad and unduly burdensome Opposer

> Obj ects that thls Document Request is not 11m1ted to a reasonable duratlonal scope especrally as} "

- Opposer has been usmg 1ts Omega Marks smce at least as early as. 1894 Opposer further ob]ects , e

- vthat this Document Request is not 11m1tcd in geograp}nc scope to the extent that it seeks - .' -

- b_".mformatlon related to actrvrtres occurrlng outsrde the United States and wh1ch have 10 beanng i
: ‘v fon thrs proceedmg | | | ‘_ : | “ | | | '» ,

| Notw1thstand1ng and wrthout warvmg the foregomg objectlons Opposer responds that it |

n s not presently aware of any responsrve documents wrthm its possessron custody or control

.F_DOCUMEN T REOUEST N O 10: Any and all documents and thmgs Whrch support any

- contentlon target consumers for Opposer S products assoc1atc product beanng Apphcant ] Crest
wnh OPposer - | . |

| ANSWER: -

Opposer mcorporates by reference its General Obj ectrons as if fully stated herem -
o Opposer obJects to thrs Document Request as overly broad and unduly burdensome Opposer

- also ObjCCtS to thrs Document Request as duphcat1ve of Document Request No 10 Opposer .

, Obj ects that thrs Document Request is not hrmted to a reasonable durat10na1 scope especrally as ,’ ,

Opposer has been usmg its Omega Marks since at Ieast as early as 1894 Opposer further objects y .



o . that tlns Document Request is not hmlted in geographrc scope to the extent that 1t seeks

- -mformatlon related to act1v1t1es occumng outs1de the Umted States and whrch have no bearmg : }l:._ﬁ :’ LR

i on ﬂllS proceedmg

Notw1thstandmg and w1thout wa1v1ng the foregomg obJectlons Opposer responds that 1t I S

i is not presently aware of any responsrve documents wrthm 1ts possesswn custody or control

' »"»t.“DOCUMENT REOUEST NO 11 Any and all documents and thmgs suppor‘ung any |
. ; contentlon the marks upon whxch the Opposmon is based were the subJ ect of substant1a1 “
- ”w1despread pubhc recogmt:lon in the Umted States pnor to 1925

ANSWER

Opposer hereby 1ncorporates by reference all of its General Objectlons Opposer further ' o | '

Ob_] ects to thrs Document Request as overly broad and unduly burdensome Opposer ObJ ects to f .

o 'tlus Document Request as not reasonably calculated to lead to the d1scovery of adnn551ble

evrdence Opposer obJects to that this Document Request seeks productmn of documents not

L relevant to any outstandmg issues in these consohdated Opposmon proceedmgs Opposer :

g ObJCCtS to that this Document Request to the extent that 1t is not reasonably llrmted in durat10na1 i

| scope | | ‘ | | - | “
Notw1thstandmg and wrthout wa1V1ng the foregomg objectrons and l1mrt1ng ﬂ’llS - :

’ .Document Request toa reasonable duratlonal scope Opposer w111 make a representatrve -

: samplmg of responsrve documents avallable

' DOCUMENT REOUEST N O 12 Representatrve documents reﬂectmg the extent of sales mn

the Umted States pnor to 1925 of product under the marks upon Whlch the 0ppos1t10n is based. - .

N



;‘:ANSWER o . SO
Opposer hereby 1ncorporates by reference all of its’ General ObJ ectlons Opposer further E

: '.obJ ects to thlS Document Request as overly broad and unduly burdensome Opposer Obj ects to

. this Document Request as not reasonably calculated to lead to the d1scovery of adrmssrble o

| . V"-ev1dence Opposer objects to that thls Document Request seeks productlon of documents not |
; : relevant to any outstandmg issues 1n these consohdated Opposrtlon proceedlngs Opposer B

' objects to that th1s Document Request to the extent that it isnot reasonably llmlted 1n duratlonal

: scope Opposer ObjeCtS to thts Document Request to the extent that it 1s dupl1cat1ve of Document e

’."f.'Request No 11 e
Notw1thstandmg and wrthout wa1v1ng the foregomg Ob_] ect1ons and 11m1tmg tlns o
. ’Document Request to a reasonable duratlonal scope Opposer Wlll make a representatlve

samplmg of responsrve documents avarlable .

. w Representatlve documents reﬂectmg the extent of any
- . advertlsmg or markenng in the Umted States pnor to 1925 of product under the marks upon
: whlch the Oppos1t10n is based | |
IANSWER. | : : : : : :
: Opposer hereby 1ncorp0rates by reference all of its General ObJectlons Opposer further
Ob_] ects to this Document Request as overly broad and unduly burdensome. Opposer Ob] ectsto " B

 this Document Request as no_t reasonably calculated to lead to,thedlscover'y of adrmss_lble -

. evidence. ,Opposer‘ objects to that this Docun'rent Request seeks production of documents not

frelevant to any outstandmg 1ssues in these consohdated Opposmon proceedmgs Opposer S

.objects to that tlns Document Request to the extent that itis not reasonably lumted in duratlonal R



B 'scope Opposer obJects to thls Document Request to the extent that 1t is duphcatlve of Document

i 'RequestNo 11

Notwrthstandmg and w1thout Warvmg the foregomg obJectrons and hm1tmg thls
: Document Request to a reasonable duratlonal scope Opposer wrll make a representatlve A R

- samphng of responswe documents avarlable

S v.DO NT REQUEST NO. 1 Any and all documents or thmgs reﬂectlng any medla s

D attentron recelved in the Umted States pnor to 1925 relatmg to any product marketed under the | o

e marks upon whlch this Opposmon is based

" ANSWER -ANSWER

Opposer hereby mcorporates by reference a.ll of its General Objectlons Opposer furtherl o -
' Obj ects to thls Document Request as overly broad and unduly burdensome Opposer objects to o ;
' this Document Request as not reasonably calculated to lead to the dlscovery of adn11351b1e p
: ev1dence Opposer obJects to that thls Document Request seeks productlon of. documents not
' relevant to any outstandmg issues in these consohdated Opposmon proceedlngs Opposer
i | ’:Obj ects to that thlS Document Request to the extent that 1t is not. reasonably hmlted in durat10na1 . | o
B scope Opposer obJects to th1s Document Request to the extent that it 1s dupllcatlve of Document o |
-_ -RequestNo._ll. . - | |
Notw1thstand1ng and wrthout waiving the foregoing obj ectlons and 11m1t1ng tlns | .‘ |
o Document Request toa reasonable duratlonal scope Opposer will make a representatlve

N samphng of responswe,documents avarlab]e.' o :



. .

o DOCUMENT REQUEST NO 15 Any and all documents and thmgs whlch otherwrse support o

I any contentmn the marks upon whrch thrs Opposmon is based were famous in the Umted States .

o f'prlorto 1925

- ‘ANSWER

Opposer hereby mcorporates by reference all of its General Ob_] ectrons Opposer further S

o ,Vobjects to th15 Document Request as overly broad and unduly burdensome Opposer obJects to - |

- thrs Document Request as not reasonably calculated to lead to the dlscovery of adrmss1ble o
ev1dence Opposer ob_] ects to that thlS Document Request seeks productlon of documents not

relevant to any outstandmg 1ssues in these consohdated Oppos1t10n proceedmgs Opposer

; .Ob_]eCtS to that thrs Document Request to the extent that it is not reasonably 11m1ted in duratlonal: S

| scope Opposer ob] ects to this Document Request as duphcatlve of Document Requcst No 1 1
Not\mthstandmg and w1thout wa1v1ng the foregomg objectrons and hrmtmg this = =
‘ Document Request toa reasonable duratlonal scope Opposer will make a representatlve

) '-_ samphng of responswe documents avaﬂable

DOCUMENT REQUEST NO 1 Any and all documents and thmgs regardlng any

1nvest1gatlon conducted by or on behalf of Opposer relatmg to this Opp051t10n o

' ANSWER

Opposer hereby mcorporates by refcrence all of its General ObJectrons Opposer further R =

: _Ob_] ects to this Document Request as overly broad and unduly burdensome Opposer Obj ectsto
" “this Document Request as not reasonably calculated to lead to the dlscovery of adm1ssrb1e .
evrdence Opposer objects to thrs Document Request to the extent it seeks productron of

'documents protected by the attorneyf.chent pr1_v11ege, the work product doctnne’,‘ or any, other _



B apphcable pnvrlege or rmmunlty, and w111 not produce such documents OppOSer objects that

| tlns Document Request is not llmlted toa reasonable duratronal scope espemally as Opposer has L

| ‘been usmg its Omega Marks smee at least as early as 1894 Opposer further Obj ects that tlus
B :vDocument Request is not hrmted in geograph1c scope fo the extent that it seeks mformatlon SR

- related to act1v1t1es occurnng out51de the Umted States and whrch have no beanng on thls

T . v."'proceedmg

Notwrthstandlng and w1thout wa1v1ng the foregomg objectlons Opposer responds that 1t.‘ '_1 o 5

‘IS not presently aware of any responsrve documents wrthrn its possessron custody or control | l

- ; DOCUMENT RE UEST NO 17 Any witness statements obtamed by or on behalf of Opposer o

' relatrng to this oppos1t10n and any and all other documents and thlngs relatmg to sard statements
- ANSWER

' Opposer mcorporates by reference its General ObJectrons as 1f fully stated herem Opposer

" further objects that th1s Document Request is premature Notwrthstandlng those objectlons and w1th0ut ' ) d_

warvmg them Opposer states that 1t has not yet determmed who it w1ll examine asa factual wrtness L

. durmg the prosecutron of thrs Opposrtlon proceedlng Opposer wrll 1dent1fy its fact w1tnesses in
. accordance wrth the deadhnes and procedures whlch govern these proceedmgs and w111 supplement 1ts ERE

,document productron wrth responsrve documents accordlngly

| DOCUM:EN T REOUEST NO. 18 Any and all other documents and thmgs wrtlnn Opposer s

, possessron or control relatmg to Applrcant
’AN SWER |
Opposer hereby 1ncorporates by reference all of i its General Objectmns Opposer further" .

. ob_| ects to this Document Request as overly broad and unduly burdensome Opposer Ob_] ects to _»" o



b 'thrs Document Request as not reasonably calculated to lead to the dlscovery of adnn551ble ; : f } L

o ev1dence Opposer objects to thls Document Request to the extent it seeks productron of

o N .documents protected by the attorney-chent pnvrlege the work product doctrme, or any other

o appllcable prrvﬂege or 1mmun1ty, and w111 not produce such documents Opposer obJects that

th]s Document Request 1S not hmlted to a reasonable duratlonal scope espec1a1]y as Opposer has_v e

o _"been usmg its Omega Marks smce at least as early as 1894 Opposer further obJects that tlns

N Document Request is not llmlted in geographlc scope to the extent that it seeks mformatlon : S

. related to act1v1t1es oceurrmg out51de the Umted States and whlch have no bearmg on tlns

s proceedmg.- -

_ DOCUI\'IENT REQUEST NO 1 For each expert Opposer mtends to call to prov1de

: testlmony in tlns proceedmg, produce

: a) any Written report proyided:by satd expertvrelatin}.g to the subjectmatter of thrs .
. b) a complete wrrtten staternent of allI oplmons to be expressed by the expert 1n thrs '
proceedmg, and basrs and reason therefor
c) all documents reﬂectmg the data or other mformatlon con51dered by the expert in
-’formmg hls/her opmlons ” | - | | . ]
| d) all eXthltS to be used by the expert asa summary of or support for hlS/hCI' op1n10ns
€) those documents -statmg the quahﬁ'catrons of the expert such as would be vreﬂected. tn: |
a resume curnculum Vltae blography, summary ot othervylse '

-0 a wrrtten hst of all pubhcatrons authored by the witness. wrthln the last ten years



g) documents reﬂectmg the compensatron to be pa1d for the expert’s preparatlon trme > S

and trme taken to prov1de testnnony, and e
h) a wntten hst of any other cases in whrch the w1tness has testlﬁed as an expert at trral,’ o
8 dﬁ in an adrmmstratlve proceedlng or by deposrtlon wrthm the past four y ears e
- AN; SWER St | ' . | e
OPPOSCT mcorporates by reference 1ts General Objectrons as- 1f ﬁJlly stated herem Opposer ,'i ERRTI

' further objects that thrs Document Request is premature Notw1thstand1ng those objectlons, and w1thout o

o warvrng them Opposer states that it has not yet determmed who it w1ll examme asa factual w1tness o

durmg the prosecutlon of thls Opposrtron proceedmg Opposer will 1dent1fy 1ts fact w1tnesses in
» accordance w1th the deadlmes and procedures wh1ch govern these proceedmgs and w11] supplement its. 5 "

document productlon w1th responsrve documents accordmgly

: _-'DOCUMENT RE UEST NO 20: Any and all documents and thmgs referred t 0 by Opposer n

, respondmg to the Interrogatorles served w1th these requests as well as any and all documents

- .and thmgs the 1dent1ﬁcat10n of Wthh is requested in the Interrogatorres

o -ANSWER

Opposer mcorporates by reference 1ts Generai Ob_]ectlons, as 1f fully stated hereln
Notw1thstandmg and w1thout walvmg the foregomg obJectlons, Opposer wﬂl make responswe documents .

_ avallable

- DOCUMENT REOUEST NO 21 Any and all documents and thmgs formmg the ba513 for

Opposer S demal in whole or in part of any of the Requests for Admlssmns propounded w1th
e these Requests

ANSWER: |



- Opposer mcorporates by reference 1tsGenera1 Ob_]ectlons as 1f fully stated herem Opposer =

L nfurther mcorporates Opposer s spemﬁc ob_]ectlons to each and every Request for Adm1ss1on as asserted in" ’; LB

- : ’Opposer s Responses to Apphcant s Flrst Request for Admrssrons as 1f fully stated herem

- Notwrthstandmg and w1th0ut wa1v1ng the foregomg ob_]ectlons Opposer responds that 1t w111

: make responsrve documents avallable

By

" .Jess M. Collen

" Thomas P. Gulick
‘Oren Gelber-

Respectfully Submltted

%4« /JW

. COLLEN IP ' DR
. THE HOLYOKE-MANHATTAN BUILDING B

- 80 South Highland Avenue
- ‘Ossining; NY 10562 -

(914) 941-5668 Tel.
(914) 941-6091 Fax

" Counsel for Opposer Omega SA (Omega AG) :

Date: Apl‘l1 4, 2013 :,'

' _'(Omega Lid. )



CERTIFICATE OF SERVICE

I Edlth Garv €y> hereby cert1fy that I caused a true and correct copy of Opposer s : i .

RCSPOHSCS to Appllcant’s Request for Admlssmns Interrogatones and Requests for Productloni‘ e

©of Documents and Thmgs to be served upon the followmg, via ﬁrst class ma11 postage prepald:' e

thxs4 Day oprnl 2013

L Stltes & Harblson PLLC S
: 400 WMarket Street Suite 1800
* Louisville, KY 40202-3352

- Attn: Jack A. Wheat




EXHIBIT 4




ATTORNEY DOCKET NO. K655, K654

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OMEGA S.A. (OMEGA AG)
(OMEGA LTD),

0 , .
PPOSEE Mark: ALPHA PHI OMEGA and design

v. Opp. No.: 91197504 (Parent)

Serial No.: 77950436

ALPHA PHI OMEGA,
Applicant.

OMEGA S.A. (OMEGA AG)

(OMEGA LTD),
Opposer,
Mark: ADQ
V. Opp. No.: 91197505 (Child)
Serial No.: 77905236
ALPHA PHI OMEGA,
Applicant.

OPPOSER’S RESPONSES AND OBJECTIONS TO APPLICANT’S
FIRST REQUEST FOR ADMISSIONS

Opposer Omega SA (Omega AG) (Omega Ltd.) (hereafter, “Opposer”), hereby serves its
responses and objections to Applicant’s Request for Admissions pursuant to Rules 26 and 36 of

the Federal Rules of Civil Procedure.



PREAMBLE:

Opposer, with Applicant’s consent, moved to consolidate Opposition Nos. 91197504 and
91197505 on February 19, 2013. One February 28, 2013, while the Motion to Consolidate
Related Proceedings was pending with the Trademark Trial and Appeal Board, Applicant served
Opposer with two sets of discovery requests, one under the caption for Opposition No. 91197504
and the other under the caption for Opposition No. 91197505. On March 18, 2013, the
Trademark Trial and Appeal Board consolidated Opposition Nos. 91197504 and 91197505.

In light of the fact that the majority of Applicant’s discovery requests in Opposition No.
91197504 are identical to Applicant’s discovery requests in Opposition No. 91197505, and in
accordance with email correspondence between Opposer’s counsel and Applicant’s counsel on
March 27, 2013, Applicant has agreed to accept one set of responses to both sets of Applicant’s
discovery requests. Where the wording of the diécovery requests vary slightly given the |
reference to one specific mark of the two marks being opposed, Opposer has reproduced both

sets of requests but has provided only one response addressing both requests.
GENERAL OBJECTIONS

1. Opposer objects to each and every request in their entirety on the ground that Opposer is
responding on the basis of its current knowledge and information. Opposer reserves the right to
supplement each response to these interrogatories.

2. Opposer objects to each and every request insofar as and to the extent it seeks production
of documents protected by the attorney-client privilege, the work product doctrine, or any other

applicable privilege or immunity, and will not produce such information. Any inadvertent



disclosure of such information shall not be a waiver of the attorney-client privilege, thg work
product doctrine, or any other applicable privilege or immunity.

3. Opposer objects to each and every requést insofar as and to the extent it seeks divulgence'
of trade secrets, confidential or proprietary information of any third-party, such information will
not be disclosed. To the extent each and every request seeks divulgence of such information of
Opposer, such information will be disclosed subjegt to an appropriate protective order, signed by
the parties and their counsel, and ordered by the Trademark Trial & Appeal Board.

4, Opposer objects to each and every request to the extent it seeks disclosure of information
relating to or revealing proprietary development and marketing activities for products not yet
manufactured or not yet on sale or otherwise employed. The slight relevance, if any, of such
highly confidential trade secret information is vastly outweighed by the severe prejudice that
would result to Opposer were it to be disclosed or available to competitors of Opposer. Opposer
will not provide such information.

5. Opposer objects to each and every request to the extent it calls for information neither
- relevant to the subject maﬁer of this Action nor reasonably calculated to lead to the discovery of
admissible evidence.

6. Opposer objects to Applicant’s definitions in their entirety to the extent same seeks to
impose obligations on Opposer beyond those permitted by the Federal Rules of Civil Procedure
or the Local Rules applicable to this matter.

7. Opposer objects to each and every request to the extent it calls for information that

exceeds a reasonable durational scope.



8. Opposer objects to each and every request to the extent it calls for information not yet
available as these responses are made during the discovery process. Opposer reserves the right
to supplement responses when the information becomes available.

9. Opposer objects to each and every request to the extent it is overly broad, vague and
ambiguous, unduly burdensome or not reasonably calculated to lead to the discovery of |
admissible evidence.

10.  Opposer objects to each and every request to the extent it is duplicative.

11.  Opposer objects to each and every request to the extent that it is not limited in geographic

scope to the United States.

OPPOSER’S SPECIFIC OBJECTIONS AND RESPONSES

REQUEST NO. 1: Admit that the word “Omega” is used as part of the name of various Greek
letter social, proqus_ioﬁal, or honorary fraternities or sororities.
ANSWER: |
Opposer hereby incorporates by reference all of its General Objections. Additionally,

Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
| information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Notwithstanding and v.vithout waiving the
foregoing objections, Opposer asserts that it lacks knowledge sufﬁcieﬁt to admit or deny the

truth of this this Request to Admit and therefore denies same.



REQUEST NO. 2: Admit that the symbol, {2, is the Greek Alphabet letter referred to as
“Omega.”
AN SWER:

Opposer hereby incorporatesb by reference all of its General Objections. Notwithstanding

and without waiving the foregoing objections, Opposer admits that when spoken, the Greek

Symbol, €2, is pronounced “omega”.

REQUEST NO.3: Admit that Opposer has no evidentiary basis to dispute that the word
“Omega” has been continuously used in the United States as part of the name of various Greek
letter social, profeséional, or honorary fraternities or sororities since prior to the introduction into
the United State by or on behalf of Opposer or Opposers predecessor(s) in interest of any product
bearing any of the marks upon which the Opposition is based.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections.. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings, overly broad and not reasonably calculated to
lead to the discovery of admissible evidence in this proceeding. Opposer also objects that this
Request is not limited to a reasonable durational scope. Opposer objects that this Request seeks
to impose an obligation on Opposer that is outside the scope of the Federal Rules of Civil
Procedures. Notwithstanding and without waiving the foregoing objections, Opposer asserts

that it lacks knowledge sufficient to admit or deny the truth of this this Request to Admit and

therefore denies same.



REQUEST NO. 4: Admit that Opposer has no evidentiary basis to dispute that the Greek
Alphabet letter, €2, has been continuously used in the United States as part of the Greek letter

designation of Greek letter social, professional, or honorary fraternities or sororities since prior

to the introduction into the United States by or on behalf of Opposer or Opposer’s predecessor(s) '
in interest of any product bearing any of the marks upon which thé Opposition is based.
ANSWER:

Oppéser hereby incorporates by reference all of its General Objections. Additionatly,
Opposer objects to this Requeét as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings, overly broad and not reasonably calculated to
lead to the discovery of admissible evidence in this proceeding. Opposer also objects that this
Request is not limited to a reasonable durational scope. Opposer objects that this Request seeks
to impose an obligation on Opposer that is outside the scope of the Federal Rules of Civil
Procedures. Notwithstanding and without waiving the foregoing objections, Opposer asserts

that it lacks knowledge sufficient to admit or deny the truth of this this Request to Admit and

therefore denies same.

REQUEST NO. §: | Admit that Opposer’s products are marketed to the public in general and
are not directed specifically to the Greek Affinity Products Market.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings, overly broad and not reasonably calculated to

lead to the discovery of admissible evidence in this proceeding. Opposer also objects that this



Request is not limited to a reasonable durational or geographic scope. Notwithstanding and
without waiving the foregoing objections, and limiting this Request to a reasonable durational

and geographic scope, Opposer denies.

REQUEST NO. 6: Admit that Opposer has no evidentiary basis to support ahy contention that
products bearing any insignia of Applicant are distributed in any of the same distribution
channels in which Opposer’s products are distributed.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Opposer further
objects to this Request as overly broad and not reasonably calculated to lead to the discovery of
admissible evidence in this proceeding. Opposer also objects to this Request as it requires
Opposer to make an admission based upon information that is within Applicant’s knowledge,
possession and/or control. Opposer also objects that this Request is not limited to a reasonable
durational or geographic scope. Opposer objects that this Request seeks to impose an obligation

on Opposer that is outside the scope of the Federal Rules of Civil Procedures.  Opposer

therefore denies same.

REQUEST NO. 7: Admit that Opposer has no evidentiary basis to dispute that products
bearing the opposed mark are primarily and predominantly marketed only to members of the
Alpha Phi Omega National Service Fraternity, or to persons wishing to acquire the products as
gifts for members of the Alpha Phi Omega National Service Fraternity.

ANSWER:



Opposer hereby incorporates by reference all of its General Objections. Opposer further
objects to this Request as overly broad and not reasonably calculated to lead to the discovery of
admissible evidence in this proceeding. Opposer also objects to this Request as it requires
Opposer to make an admission based upon information that is within Applicant’s knowledge,
possession and/or control. Opposer has not yet received Applicant’s discovery responses, and
therefore cannot provide a complete response to this Request. Opposer also objects that this
Request is not limited to a reasonable durational or geographic scope. Opposer objects that this
Request seeks to impose an obligation on Opposer that is outside the scope of the Federal Rules

of Civil Procedures. Opposer therefore denies same.

REQUEST NO. 8: Admit that Opposer has no evidentiary basis to dispute that the
commercial impression generated by the use of Applicant’s Greek letter indicia, A<DQ, in
relation to clothing or related products in the market in which those products pass is recognition
of the mark by the target consumers as a reference to the Alpha Phi Omega National Service
Fraternity.

Admit that Opposer has no evidentiary basis to dispute that the commercial impression
generated by the use of Applicant’s Crest on products in the market in which those produbts pass
is recognition of the mark by the target consumers as a reference to the Alpha Phi Omega
National Service Fraternity.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Opposer further

objects to this Request as overly broad and not reasonably calculated to lead to the discovery of

admissible evidence in this proceeding. Opposer also objects to this Request as it requires



OppOser to make an admission based upon information that is within Applicant’é knowledge,
possession and/or control. Opposer has not yet received Applicant’s discovery responses, and
therefore cannot provide a complete response to this Request. Opposer also objects that this
Request is not limited to a reasonable durational or geographic scope. Opposer objects that this
Request seeks to impose an obligation on Opposer that is outside the scope of the Federal Rules
of Civil Procedﬁres. Notwithstanding and without waiving the foregoing objections, and
limiting its response to a reasonable durational and geographic scope, Opposer asserts that it
lacks knowledge sufficient to admit or deny the truth of this this Request to Admit and therefore

denies same,

REQUEST NO.9: Admit that Opposer has no evidentiary basis to support any contention any
rélevant consumer has been confused, mistaken, or deceived into suspecting that any clothing or

related products marketed under Applicént’s Greek indicia, A®(Q, was merchandise produced or
marketed by or on behalf of Opposer, or otherwise sponsored or apptoved by Opposer.

Admit that Opposer has no evidentiary basis to support any contention any relevant
consumer has been confused, mistaken, or deceived into-suspeci:ing that any product bearing
Applicant’s Crest, or any marketing thereof, was merchandise produced or marketed by or on
behalf of Opposer, or otherwise sponsored or approved by Opposer.

ANSWER:

Opposer hereby incorporates l;y reference all of its General Objections. Opposer further
objects to this Request as overly broad, unduly burdensome and not reasonably calculated to lead
to the discovery of admissible evidence in this proceeding. Opposer objects to the phrase

“relevant consumer” as irrelevant, vague and ambiguous. Opposer objects that this Request is



g

not limited to a reasonable durational scope, especially as Opposer has been using its Omega

Marks since at least as early as 1894. Opposer further objects that this Request is not limited in

geographic scope to the extent that it seeks information related to activities occurring outside the

United States and which have no bearing on this proceeding. Opposer objects that this Request
seeks to impose an obligation on Opposer that is outside the scope of the Federal Rules of Civil

Procedures. Notwithstanding and without waiving the foregoing objections, Opposer denies.

REQUEST NO. 10: Admit that Opposer has no evidentiary basis to support any contention
any appreciable amount of relevant consumers have been confused, mistaken, or deceived into
suspecting that any clothing or related products mérketed under Applicant’s Greek letter indicia,
ADQ, was merchandise produced or marketed by or on behalf of Opposer, or otherwise
sponsored or approved by Opposer.

Admit that Opposer has no evidentiary basis to support any contention any appreciable
amount of relevant consumers have been confused, mistaken, or deceived into suspecting that
any product bearing Applicant’s Crest, or any marketing thereof, was merchandise produced or

marketed by or on behalf of Opposer, or otherwise sponsored or approved by Opposer.

~ ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Opposer further
objects to this Request as overly broad, unduly burdensome and not reasonably calculated to lead

to the discovery of admissible evidence in this proceeding. Opposer objects to the phrase

“appreciable amount of relevant consumers” as vague and ambiguous. Opposer further objects

that this Request is duplicative of Request No. 9. Opposer objects that this Request is not limited

to a reasonable durational scope, especially as Opposer has been using its Omega Marks since at



least as early as 1894. Opposer further objects that this Document Request is not limited in
geographic scope to the extent that it seeks information related to activities occurring outside the
United States and which have no bearing on this proceeding. Opposer objects that this Request
seeks to impose an obligation on Opposer that is outside the scope of the Federal Rules of Civil

Procedures. Notwithstanding and without waiving the foregoing objections, Opposer denies.

REQUEST NO. 11: Admit that Opposer has no evidentiary basis to support any contention that
target consumers for clothing or related products marketed under Applicant’s Greek Letter
indicia, A®Q, associate those products with Opposer. |

Admit that Opposer has no evidentiary basis to support any contention that target
consumers for Opposer’s products associate any product bearing Applicant’s Crest with
Opposer.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Opposer further
objects to this Request as overly brdad, unduly burdensome and not reasonably calculated to lead
to the discovery of admissible evidence in this proceeding. Opposer objects that this Request is
not limited to a reasonable durational scope, especially as Opposer has been using its Omega
Marks since at least as early as 1894. Opposer further objects that this Request is not limited in
geographic scope to the extent that it seeks information related to activities occurring outside the
United States and which have no bearing on this proceeding. Opposer also objects to this
Request as it requires Opposer to make an admission based upon information that is within

Applicant’s knowledge, possession and/or control. Opposer objects that this Request seeks to



impose an obligation on Opposer that is outside the scope of the Federal Rules of Civil

Procedures. Notwithstanding and without waiving the foregoing objections, Opposer denies.

REQUEST NO. 12: Admit that Opposer has no evidentiary basis to dispute that various Greek
letter social, professional, or honorary fraternities or sororities with the word “Omega” in their
name regularly market and/or approve others to market on their behalf affinity products,
including jewelry and watches, bearing insignia containing the word “Omega” or the Greek
Alphabet letter Q in the Greek Affinity Products Market.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionélly,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedingsand not reasonébly calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
or geographic scope. Opposer objects that this Request seeks to impose an obligation on
Opposer that is outside the scope of the Federal Rules of Civil Procedures. Notwithstanding and
without waiving the foregoing objections, and limiting this Request to a reasonable durational

and geographic scope, Opposer denies.

REQUEST NO. 13: Admit that Opposer does not advertise or market products bearing the

marks upon which this Opposition is based in the Greek Affinity Products Market.



ANSWER: |
«  Opposer hereby incorporates by reference all of its General Objections. Opposer objects
to this Request as overly broad, ambiguous and vague. Opposer further objects to this Request as
it seeks information not reievant to the instant proceedings and not reasonably calculated to lead
to the discovery of admissible evidence in this proceeding. Opposer also objects that this Request
is not limited to a reasonable geographic or durational scope. Notwithstanding and without
waiving the foregoing objections, and limiting this Request to a reasonable durational and |
geographic scope, and reading the phrase “the marks upon which this Opposition” to refer to
Opposer’s Marks as defined in the Notices of Opposition, Opposer responds that it does not
specifically advertise or market its Class 14 and 25 goods to members of fraternities or sororities

or their family members.

REQUEST NO. 14: Admit that Opposer has no evidentiary basis to dispute that that various
Greek letter social, professional, or honorary fraternities or sororities with 'the word “Omega” in
their name have continuously marketed and/or approved others to market on their behalf
products bearing insignia containihg the word “Omega” or the Greek Alphabet letter, €, dating
back prior to the introduction into the United States by or on behalf of Opposer or Opposer’s

predecessor(s) in interest of any product bearing any of the marks upon which the Opposition is

based.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks

information not relevant to the instant proceedings, and not reasonably calculated to lead to the



discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objécts that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is
outside the scope of the Federal Rules of Civil Procedures. Notwithstanding and without
waiving the foregoing objections, and limiting this Request to a reasonable durational scope,
Opposer asserts that it lacks knowledge sufficient to admit or deny the truth of this Request to

Admit and therefore denies same.

REQUEST NO. 15: Admit that Opposer has no evidentiary basis to dispute that the Applicant
has utilized the Greek letter indicia, ADQ, in the United States on jewelry coptinuously since at
least 1925. |

Admit that Opposer has no evidentiary basis to dispute that the Applicant has utilized |
insignia containing the word Omega or the Greek Alphabet symbol for the letter Omega, namely
Q, in the United States on jewelry continuously since at least 1925.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Opposer further
objects to this Request as vague, overly broad and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer also objects to this Request as it

- requires Opposer to make an admission based upon information that is within Applicant’s
knowledge, possession and/or control. Opposer also objects that this Request is not limited to a
reasonable durational scope. Notthhstandmg and without waiving the foregoing objections,

and limiting its Response to a reasonable durational scope, Opposer denies.



REQUEST NO. 16: Admit that Opposer has no evidentiary basis to dispute that the Alpha Tau

Omega Fraternity has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely €2, in the United States on jewelry continuously since at

least 1865.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Obposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposei' objects that this Request seeks to impose an obligation on‘Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 17: Admit that Opposer has no evidentiary basis to dispute that the Alpha Chi
Omega Fraternity has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely €2, in the United States on jewelry continuously since at
least 1885.

ANSWER:

Opposer hémby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer_ further objects to this Request as it seeks
information not relevant to the instant proceedings and not reésonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly

broad and vague. Opposer also objects that this Request is not limited to a reasonable durational



scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 18:> Admit that Opposer has no evidentiary basis to dispute that the Chi Omega
Sorority has utilized insignia containing the word Omega or the Greek Alphabet symbol for the
letter Omega, namely €2, in the United States on jewelry continuously since at least 1895.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer obj ects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably» calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 19: Admit that Opposer has no evidentiary basis to dispute that the Omega Psi
Phi Fraternity has utilized insignia containing the word Omega or the Greek Alphabet symbol for
the letter Omega, namely €2, in the United States on jewelry continuously since at least 1911.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects fo this Request as compound. Opposer further objects to this Requést as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the

discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly



broad and vague. Opposer also objects that this Request is not limited to a reasonable duraﬁonal
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 20: Admit that Opposer has no evidentiary basis to dispute that the Alpha
Gamma Omega Fraternity has utilized insignia containing the word Omega or the Greek
Alphabet symbol for the letter Omega, namely £2, ih the United States on jewelry continubusly
since at least 1927.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Reﬁuest as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 21: Admit that Opposer has no evidentiary basis to dispute that the Omega Chi

Sorority has utilized insignia containing the word Omega or the Greek Alphabet symbol for the
letter Omega, namely €2, in the United States on jewelry continuously since at least 1934.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,

Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks



information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as oyerly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Oppéser objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 22: Admit that Opposer has no evidentiary basis to dispute that the Sigma Phi
- Omega Sorority has utilized insignia‘ containing the word Omega or the Greek Alphabet symbol
for the letter Omega, namely £2, in the United States on jewelr& continuously since at least 1949.
ANSWER:

Opposer hereby incorporatés by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request‘as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that ris

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 23: Admit that Opposer has no evidentiary basis to dispute that the Kappa

Omega Tau Fraternity has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely €2, in the United States on jewelry continuously since at

least 1960.



ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceedih.g. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 24: Admit that Opposer has no evidentiary basis to dispute that the Gamma
Epsilon Omega Fraternity has utilized insignia containing the word Omega or the Greek
Alphabet symbol for the letter Omega, namely €, in the United States on jewelry continuously
since at least 1963.

ANSWER: -

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.



REQUEST NO. 25: Admit that Opposer has no evidentiary basis to dispute that the Beta
Omega Phi Fraternity has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely 2, in the United States on jewelry continuously since at
least 1965.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the

discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
| broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 26: Admit that Opposer has no evidentiary basis to dispute that the Sigma Phi
Omega Society has utilized insignia containing the word Omega or the Greek Alphabet symbol
for the letter Omega, namely €2, in the United States on jewelry continuously since at least 1980.
ANSWER:

Opposer hereby incorporates by reférence all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer bbj ects to this Request as overly

broad and vague. Opposer also objects that this Request is not limited to a reasonable durational



scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 27: Admit that Opposer has no evidentiary basis to dispute that the Alpha
Omega Epsilon Sorority has utiﬁzed insignia containing the word Omega or the G;eek Alphabet
symbol for the letter Omega, namely €2, in the United States on jewelry continuously since at
least 1983.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies..

REQUEST NO. 28: Admit that Opposer has no evidentiary basis to dispute that the Omega
Delta Phi Fraternity has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely Q, in the United States on jewelry continuously since ét
least 1987,
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,

Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks



information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 29: Admit that Opposer has no evidentiary basis to dispute that the Alpha Nu
Omega Fraternity and Sorority has utilized insignia containing the word Omega or the Greek
Alphabet symbol for the letter Omega, namely 2, in the United States on jewelry continuously
since at least 1988.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer alsq objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 30: Admit that Opposer has no evidentiary basis to dispute that the Lambda
Tau Omega Sorority has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely £, in the United States on jewelry continuously since at

least 1988.



ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposér further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 31: Admit that Opposer has no evidentiary basis to dispute that the Omega Chi
Sorority has utilized insignia containing the word Omega or the Greek Alphabet symbol for the
letter Omega, namely €2, in the United States on jewelry continuously since at least 1988.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 32: Admit that Opposer has no evidentiary basis to dispute that the Gamma

Omega Delta Fraternity has utilized insignia containing the word Omega or the Greek Alphabet



symbol for the letter Omega, namely £, in the United States on jewelry continuously since at

least 1989.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to'lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasdnable durational
scope. Opposer objects that this Request seeks to impose an obligatibn on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 33: Admit that Opposer has no evidentiary basis to dispute that the Omega Phi
Beta Sorority has utilized insignia containing the word Qmega or the Greek Alphabet symbol for
the Greek letter Omega, namely €2, in the United States on jewelry continuously since at leasvt‘ ’
1989.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discqvery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.



REQUEST NO. 34: Admit that Opposer has no evidentiary basis to dispute that the Gamma
Phi Omega Sorority has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely 2, in the United States on jewelry continuously since at

least 1991.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. | Opposer objects that this Requeét seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 35: Admit that Opposer has no evidentiary basis to dispute that the Gamma
Phi Omega Sorority has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely €2, in the United States on jewelry continuously since at
least 1991.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Opposer
specifically objects that this Request is duplicative of Request No. 34. Opposer incorporates its

general and specific objections and its response to Request No. 34 as if fully restated herein.



REQUEST NO. 36: Admit that Opposer has no evidentiary basis to dispute that the Sigma

- Omega Epsilon Sorority has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely €2, in the United States on jewelry continuously since at

least 1988.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the L
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable dux_'ational
scope. Opposer objécts that this Request seeks to impose an obligation on Opposer that is

6utsid_e the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 37: Admit that Opposer has no evidentiary basis to dispute that the Alpha Pi
Omega Sorority has utilized insignia containing the word Omega or the Greek Alphabet symbol
for the letter Omega, namely €2, in the United States on jewelry continuously since at least 1994,
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer obj ééts to this Request as overly

broad and vague. Opposer also objects that this Request is not limited to a reasonable durational



scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, vOpposer denies.

REQUEST NO. 38: Admit that Opposer has no evidentiary basis to dispute that the Omega Phi
Gamma Fraternity has; utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely £, in the United States on jewelry continuously since at
least 1995.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 39: Admit that Opposer has no evidentiary basis to dispute that the Sigma
Omega Nu Sorority has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely 2, in the United States on jewelry continuously since at
least 1996.
ANSWER:

~ Opposer hereby incorporates by reference all of its General Objections. Additionally,

Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks



information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 40: Admit that Opposer has no evidentiary basis to dispute that the Alpha
Sigma Omega Sorority has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely £, in the United States on jewelry continuously since at
least 1997.

ANSWER:

Opposer hereby incorporates by reference all of its General Objectiéns. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasqnable durational
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

- REQUEST NO. 41: Admit that Opposer has no evidentiary basis to dispute that the Delta Phi

Omega Sorority has utilized insignia containing the word Omega or the Greek Alphabet symbol
for the letter Omega, namely €2, in the United States on jewelry continuously since at least 1998.

ANSWER:



Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to thé instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer also objects that this Request is not limited to a reasonable durationél
scope. Opposer objects that this Request seeks to impose an obligation on Opposer that is

outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 42: Admit that Opposer has no evidentiary basis to dispute that the Delta Pi
Omega Sorority has utilized insignia contéining the word Omegé or the Greek Alphabet symbol
for the letter Omega, namely €2, in the United States on jewelry continuously since at least 2004.
ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects fo this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceedingf Opposer objects to this Request as m'/erlyv |
broad and vague. Opposer objects that this Request seeks to impose an obligation on Opposer

that is outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 43: Admit that Opposer has no evidentiary basis to dispute that the Omega Chi

Psi Fraternity has utilized insignia containing the word Omega or the Greek Alphabet symbol for
the letter Omega, namely €2, in the United States on jewelry continuously since at least 2005.

ANSWER:



Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer objects that this Request seeks to impose an obligation on Opposer

that is outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies.

REQUEST NO. 44: Admit that Opposer has no evidentiary basis to dispute that the Sigma
Kappa Omega Sorority has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely €2, in the United States on jewelry continubusly since at
least 2006.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compound. Opposer further objeéts to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague; Opposer objects that this Request seeks to impose an obligation on Opposer

that is outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies

REQUEST NO. 45: Admit that Opposer has no evidentiary basis to dispute that the Sigma

Omega Phi Fraternity has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Omega, namely £, in the United States on jewelry continuously since at

least 2008.



ANSWER: |

Opposer heréby incorporates by reference all of its General ijections. Additionally,
Opposer objects to this Request as compound. Opposer further objécts to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated ;6 lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as overly
broad and vague. Opposer objects that this Request seeks to impose an obligation on Opposer

that is outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies

REQUEST NO. 46: Admit that Opposer has no evidentiary basis to dispute that the Alpha
Omega Sigma Fraternity has utilized insignia containing the word Omega or the Greek Alphabet
symbol for the letter Oméga, namely Q, in the United States on jewelry continuously since at
least 2010.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally, .
Opposer objects to this Request as compound. Opposer further objects to this Request as it seeks
information not relevant to the instant proceedings and not reasonably calculated to lead to the
discovery of admissible evidence in this proceeding. Opposer objects to this Request as oiferly
broad and vague. Opposer objects that this Request seeks to impose an obligation on Opposer

that is outside the scope of the Federal Rules of Civil Procedures. Therefore, Opposer denies

REQUEST NO. 47: Admit that Opposer has no evidentiary basis to support any contention the
marks upon which the Opposition is based were the subject of substantial, widespread, public

recognition in the United States prior to 1925.



ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Opposer objects
to this Request as overly broad, ambiguous and vague. Opposer further objects to this Request as
it seeks information not relevant to the instant proceedings and not reasonably calculated to lead
to the discovery of admissible evidence in this proceeding. Opposer also objebts that this Request
is not limited to a reasonable geographic or durational scope. Opposer objects to this Request as
overly broad and vague. Opposer objects that this Request seeks to impose an obligation on B
Opposer that is outside the scope of the Federal Rules of Civil Procedures. Notwithstanding and
without waiving the foregoing objections, and limiting this Request to a reasonable durational
and geographic scope, and reading the phrase “the marks upon which this Opposition” to refer to

Opposer’s Marks as defined in the notice of opposition, Opposer denies this Request.

REQUEST NO. 48: Admit that Opposer has no evidentiary basis to support any contention
Applicant is attempting tb trade on Opposer’s reputation or is otherwise attempting to create any
consumer association between products bearing any insignia of the Applicant and products
marketed under the marks upon which the Opposition is based.

ANSWER:

Opposer hereby incorporates by reference all of its General Objections. Additionally,
Opposer objects to this Request as compouhd. Opposer objects to this Request as overly broad,
ambiguous and vague. Opposer further objects to this Request is not reasonably calculated to
lead to the discovery of admissible evidence in this proceeding. Opposer also objects that this
Request is not limited to a reasonable geographic or durational scope. Opposer objects to this

Request as overly broad and vague. Opposer objects that this Request seeks to impose an



obligation on Opposer that is outside the scope of the Federal Rules of Civil Procedures.

Therefore, Opposer denies.

Date: April 4, 2013

Respectfully Submitted,
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) Suite 1800

Louisville, KY 40202-3352

(502) 587-3400
(502) 587-6391 FAX
www.stites.com’

April 17, 2013

Jack A. Wheat
(502) 681-0323
(502) 779-8273 FAX

VIA E-MAIL TGULICK@COLLENIP.COM jwheat@stites.com

Thomas P. Gulick

COLLEN IP

The Holyoke-Manhattan Building

80 South Highland Avenue
Ossining-On-Hudson, New york 10562

RE: Omega S.A. v. Alpha Phi Omega
Dear Mr. Gulick:

We have concerns about the deposition notice you have served in this matter, and as
required by the procedures of the Trademark Trial & Appeal Board (the “TTAB”) are bringing
these concerns to your attention hoping we can resolve same without needing to bring these

- concerns to the attention of the TTAB.

First and foremost, we wonder if any deposition is actually even necessary. These
Opposition proceedings have been malingering entirely too long, since the Fall of 2010. Nearly
two years ago, by letter dated May 5, 2011, we explained why we believed the Oppositions were
totally unnecessary. See attached. Omega S.A. is a consumer watch company whereas Alpha Phi
Omega is a collegiate fraternity that has been utilizing its insignia on assorted affinity
merchandise worn or displayed by its members dating back to the 1920s. Notwithstanding
nearly 90 years of coexistence, no one is aware of there ever being any instance of confusion,
which is not at all surprising considering that the Greek alphabet letter Omega, Q, is regularly
used by numerous fraternities and sororities on affinity merchandise marketed to members of the
respective fraternities and sororities.

Notwithstanding, in that letter, Alpha Phi Omega offered to commit to continue directing
its marketing efforts solely towards the Greek affinity merchandise market. Over a year ago, on
February 14, 2012, we reiterated that proposal. Also attached.

Last Fall, you requested proof Alpha Phi Omega’s use of its mark dated back to the
1920s, and we provided such proof. We have not been informed that your client was unsatisfied
with the proof we forwarded and does not believe that Alpha Phi Omega has been in existence
since the 1920s and has been utilizing its marks on merchandise since the 1920s. We did receive
an email from your Associate, Ms. Gelber, dated February 7, in which she stated your “client
remains interested in pursuing an amicable settlement.” If so, why are we still awaiting a
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definitive response to our two year old proposal and reaction to the proof of use from the 1920s
which we provided last Fall?

If your client nonetheless wishes to further string along this dispute, perhaps we should
move the dispute from the TTAB to a court, either you may do so to test your infringement and
dilution claims, or if necessary, we may do so through a Declaratory Judgment action. The
benefit of course would be the vindication the prevailing party could receive through the
assessment of an attorneys fee award against the party relying on frivolous claims or defenses.

In the meantime though, and if your client persists in wishing to go forward with
litigation in the TTAB, we need to deal with the deposition notice. Three concerns need to be
addressed, (1) the date which was set without first being cleared, (2) the noticed location for the
deposition, and (3) the overreaching scope of the noticed categories.

DATE: If you are planning to attend the annual meeting of the International
Trademark Association, as I do, the noticed date is not workable. If you intend to go forward
with a deposition, we would appreciate it you would, pursuant to TBMP §404.05, please suggest
some other dates, and we will respond as quickly as possible.

LOCALE: As for the noticed locale, please note the witness to be deposed is a
domiciliary of the Independence, Missouri locale. Thus, pursuant to TBMP §§404.03(a) and
404.03(a)(2), the deposition needs to be noticed for the Independence, Missouri area, not New
York. We do not believe it will be possible to secure the attendance of Alpha Phi Omega’s
Designee in New York. See TBMP § 404.03(2)(2).

SUBJECT MATTER: The essential issues in the consolidated Oppositions are
whether Opposer’s marks were famous in the United States prior to 1925 and whether the marks
sought to be registered are likely to cause confusion with Opposer’s marks. The noticed
categories appear considerably broader than what is at all necessary to address these issues.
Indeed, many of the categories seem to go to (1) the question of how widespread the Alpha Phi
Omega marks have been used, (2) the question of whether secondary meaning inures to Alpha
Phi Omega’s marks even though the marks are not at all descriptive, and (3) the question of
whether the Alpha Phi Omega marks are famous, which is not at all in issue; it is Omega that has
brought a dilution claim, not Alpha Phi Omega. For these reasons, categories no. 1, 5, 10, 11,
12,13, 15, 16, 17 and 19 appear overbroad, and neither relevant nor reasonably calculated to
lead to the discover of any relevant information.

Further, because Alpha Phi Omega has continuously been using its marks since the
1920s, it is overreaching and burdensome to expect it to be able to produce a Designee
completely knowledgeable about its nearly 90 years of history. For this reason, categories no. 1,
4,5,10, 11, 15 are objectionable.
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Additionally, some categories seem unnecessarily invasive, or at least a bit ambiguous
and thus at risk for a construction covering unnecessarily invasive or burdensome information
not suitable for handling in a deposition. For these reasons, categories no. 5, 6, 7, 8, 9, 10, 11, 12,
13, 15 and 16 need to be discussed. Some are objectionable on their face, but some might be
suitable to an agreeable scope.

I am hopeful you and I can work through these concerns without the need to bring our
objections to the attention of the TTAB. Accordingly, as soon as possible, please get back to me
(1) confirming whether the deposition will be re-noticed for Missouri and (2) to suggest other
dates.

Also, if you attend to go forward with each of the objectionable categories, please advise
when you are available in the next few days to discuss same so we can work through our
concerns.

Very truly yours,

/s/Jack A. Wheat
JAW

cc: at

AL169:00AL1:926004:1:LOUISVILLE



EXHIBIT 6



® .
INTELLECTUAL PROPERTY LAW
Telephone (914) 941-5668
Facsimile {914) 941-6091
www.collen/P.com

Email: tgulick@collen/P.com

@

: April 30, 2013
BY FIRST CLASS MAIL

CONFIRMATION BY EMAIL: JWHEAT@STITES.COM
Stites & Harbison PLLC

400 W Market Street, Suite 1800

~Louisville, KY 40202-3352

Attention: Jack A. Wheat, Esq.

RE: U.S. Trademark Oppositions 91197505; 91197504
Omega SA (Omega AG) (Omega Ltd.) v. Alpha Phi Omega
Adverse Applicant : Alpha Phi Omega ‘ ’ o
Adverse Marks : ADQ; ALPHA PHI OMEGA & design
Adverse Serial Nos.: 77/905,236; 77/950,436
Our Refs. - : K654, K655

Dear Mr. Wheat:

We have considered your objections to Opposer’s Notice of Rule 30(b)(6)
~Upon Oral Exam dated April 17, 2013.

You raise numerous issues in your letter, which we will attempt to address
one at a time.

With regard to settlement, we note your comments directed toward Alpha
Phi Omega’s frustration concerning settlement. Please understand that Omega’s
legal department in Switzerland addresses multiple and varying legal issues on a
worldwide basis. Sometimes, this takes time. We can only express to you that our
client remains interested in finding an amicable resolution to this matter and ask for
your continued patience. ' ‘

Although Omega seeks a settlement of this matter, given the Board's
January 24, 2013 Order and in order to preserve Opposer’s rights in this
Opposition, we must press forward with discovery and this includes taking Alpha
Phi Omega’s deposition. ’

As to the Notice of Deposition, we would be happy to select a different
date. Please provide us with alternate dates which account for your client’s
availability and your schedule so that we may accommodate all parties’ schedules. ﬂ\
PAPERCU?L’T‘WOCOL

COLLEN IP Intellectual Property Law, P.C., THE HOLYOKE-MANHATTAN BUILDING, ;
80 South Highland Avenue, Ossining-on-Hudson, Westchester County, New York 10562 USA
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With regard to location, we note that the notice of deposition states that the
deposition is to be taken “at the offices of Collen IP, 80 South Highland Avenue,
Ossining, NY 10562, or another mutually convenient location. "(Emphasis added).
Accordingly, the Notice of Deposition provides for alternate locations and we will
travel to a mutually convenient location if needed in order to take the deposmon
Once we agree upon a new date and venue, we will be happy to issue an
Amended Notice of Deposmon

As for the topics for examination, we believe they are relevant and
applicable to this matter. As you know, Fed. R. Civ. P. 26(b)(1) provides that
permissible discovery must merely appear to be reasonably calculated to lead to
the discovery of admissible evidence. We believe that the noticed deposition
topics comply with Rule 26 in seeking testimony and discovery relevant to
outstanding claims and defenses in this action.

Topic 1 and 15-17 seeks testimony about the breadth of Applicant’s goods
under the opposed marks and plans concerning same, as well as Applicant’s
licensing activities with regard to Applicant’s Marks and Applicant’s other OMEGA
and Q marks. This is relevant to DuPont factors 2 through 4, and 8.

Topic 5 seeks testimony concerning Applicant’s advertising, marketing,
manufacturing and product development activities and plans for Applicant’s Marks
. in the United States. This topic is relevant to DuPont factors 2 through 4, and 9.

Topics 10 through 13 request testimony related to Applicant’s expenditure
on Applicant’s Marks, Applicant’s U.S. sales under the opposed Marks for the past
5 years in U.S. dollars and in units and the manner in which Applicant distributes
~ products bearing its Marks in the U.S. Topic 19 ask that you produce a witness
knowledgeable concerning the fame and good will of Applicant’s Marks. Opposer
maintains that these topics are relevant to DuPont factors 2-4, 7, 8 and 12.

Topic 4 addresses continuous use and possible periods of non-use of
Applicant’s Marks. Applicant claims the parties have coexisted since 1920s and
thus Opposer believes that it is entitled to seek testimony on this issue. Given that
our client’s mark has been in use for over 100 years, we are certainly sensitive to
your concerns. However, we do not believe that this topic is overly burdensome, as
we are certain that someone within Applicant’s organization has some knowledge

‘concerning Appllcant s use of the opposed marks based upon documents and other
references.

Notwithstanding, we would be willing to discuss limitations of scope to this
topic, as well as Topics 1, 5, 10, 11 and 15. We are further amenable to



Mr. Wheat
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discussions of limitations with regard to Topics 6-13, 15 and 16. Please advise as
to your availability for such a conference.

We look forward to hearing from you.

Very truly yours,
COLLEN /P

' Thomas P. Gulick
JMC/TPG:eg ' ’

P:\K\KB\KE55_Letter to Mr. Wheat re Discovery Deposition and Document Production_1 30426.docx
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6/28/2013

From: JWheat@stites.com
To: Thomas Gulick
Sent: 5/10/2013 5:22PM

Subject: RE: K655 ALPHA PHI OMEGA opp.

Tom, I'll give you a call about 3:30 Tuesday.

From: Thomas Gulick [mailto:tgulick@collenip.com]
Sent: Thursday, May 09, 2013 11:53 AM

To: Wheat, Jack

Cc: Oren Gelber

Subject: RE: K655 ALPHA PHI OMEGA opp.

Dear Mr. Wheat,

We can discuss the scope of the depositions next week on Tuesday, May 14 at 11 am or anytime in the
afternoon. We can also discuss the time and locale of the deposition. Let me know what time works best
for you on May 14.

Thanks,
Tom
Thomas Gulick

COLLEN IP

INTELLECTUAL PROPERTY LAW, P.C.

The Holyoke-Manhattan Building

80 South Highland Avenue | Ossining-on-Hudson, Westchester County, New York 10562 | U.S.A.

Tel: +1-914-941-5668 | Fax: +1-914-941-6091 | www.collenip.com

Page 1
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© Chronicle — copyrightchronicle.blogspot.com
Collen IP BRANDS IN SOCIAL MEDIA BLOG - http://www.brandsinsm.com

PAPERCUT PROTOCOL® is a registered trademark of Collen IP

Collen IP’s goal is to eliminate waste and utilize environmentally friendly alternatives -
http://www.collenip.com/papercut

CONFIDENTIALITY NOTICE: This transmission may be an attorney-client communication which is
privileged and confidential. If you are not the intended recipient or agent responsible for delivering this to
the intended recipient, you have received this transmission in error and any review, dissemination,
distribution or copying of this message is prohibited. If you have received this transmission in error, please
immediately notify us. ANY AND ALL COPIES - IN ANY FORM - MUST BE DESTROYED AND/OR
DELETED.

From: Wheat, Jack [mailto:JWheat@stites.com]
Sent: Thursday, May 02, 2013 10:50 AM

To: Thomas Gulick

Subject: RE: K655 ALPHA PHI OMEGA opp.

Tom, I can be back in the office and prepared to discuss concerns about the intended scope of the
deposition just after INTA, on Monday, May 13 at 11:00, or about any time that afternoon. If Monday does
not work for you, I'm fairly free the rest of that week.- Please let me know what works for you.

As for the time and locale of the deposition, we can make the Designee available in our office here in
Louisville, no subpoena necessary, at 9:30 AM on Tuesday, Wednesday, Thursday or Friday, June 4, 5, 6,
or 7. If none of those dates work for you, our Designee can likely be available at 9:30 AM on Wednesday
or Thursday May 29 or 30. Please note the June days are preferable.

Do any of these dates work for you.

As for reporters, we can recommend some if you wish.

Page 2
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Thanks.

Jack A. Wheat
Member/Partner
Direct: 502-681-0323
Mobile: 502-599-9520
Fax: 502-779-8273
jwheat@stites.com

STITES&HARBISON PLLC
400 West Market Street, Suite 1800, Louisville, KY 40202-3352
About Stites & Harbison | Bio | V-Card

NOTICE:This message is intended only for the addressee and may contain information that is privileged,
confidential and/or attorney work product. If you are not the intended recipient, do not read, copy, retain or
forward this message or any attachment. Please notify the sender immediately and delete all copies of the
message and any attachments. Neither the transmission of this message or any attachment, nor any error
in transmission, constitutes a waiver of any applicable legal privilege. To ensure compliance with
requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments) is not intended or written to be used, and cannot be used, for
the purpose of avoiding penalties under the Internal Revenue Code.

From: Thomas Gulick [mailto:tgulick@collenip.com]
Sent: Tuesday, April 30, 2013 7:31 PM

To: Wheat, Jack

Cc: Oren Gelber

Subject: RE: K655 ALPHA PHI OMEGA opp.

- Dear Jack,

Unfortunately, | will not be at INTA this year. As such a telephone discussion is in order. Please advise of
your availability at the end of next week.

Thank you,

Page 3
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Tom

From: Wheat, Jack [mailto:JWheat@stites.com]
Sent: Tuesday, April 30, 2013 5:13 PM

To: Thomas Gulick

Subject: RE: K655 ALPHA PHI OMEGA opp.

Tom, Thanks for agreeing to reschedule the deposition. | have a call in to my client for some suggested
dates and locales.

As for the “meet and confer” we need to hold relating to our objections to the scope, I'm about to be out of
town for about a week to attend INTA. If you are also attending, we can try to schedule a face to face there
if you would like, or we can schedule a time for a telephonic discussion after INTA. What's your
preference?

Jack

From: Thomas Gulick [mailto:tgulick@collenip.com]
Sent: Tuesday, April 30, 2013 4:56 PM

To: Wheat, Jack

Cc: Oren Gelber

Subject: K655 ALPHA PHI OMEGA opp.

Dear Mr. Wheat,

Please find attached an update letter regarding the above referenced matter. Should you have any further
questions, please contact me.

Thanks,

Page 4
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Tom

Thomas Gulick

COLLEN IP

INTELLECTUAL PROPERTY LAW, P.C.

The Holyoke-Manhattan Building

80 South Highland Avenue | Ossining-on-Hudson, Westchester County, New York 10562 | U.S.A.

Tel: +1-914-941-5668 | Fax: +1-914-941-6091 | www.collenip.com

© Chronicle — copyrightchronicle.blogspot.com

Collen IP BRANDS IN SOCIAL MEDIA BLOG - http://www.brandsinsm.com

PAPERCUT PROTOCOL® is a registered trademark of Collen IP

Collen IP’s goal is to eliminate waste and utilize environmentally friendly alternatives -
http://www.collenip.com/papercut

CONFIDENTIALITY NOTICE: This transmission may be an attorney-client communication which is
privileged and confidential. If you are not the intended recipient or agent responsible for delivering this to
the intended recipient, you have received this transmission in error and any review, dissemination,
distribution or copying of this message is prohibited. If you have received this transmission in error, please

immediately notify us. ANY AND ALL COPIES - IN ANY FORM - MUST BE DESTROYED AND/OR
DELETED.
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| STITES& HARBISON .

ATTORNEYS : 400 West Market Street
Suite 1800
Louisvilte, KY 40202-3352
[502] 587-3400
[502] 587-6391 Fax
www.stites.com

May 21, 2013
Jack A, Wheat
, (502) 681-0323
(502) 779-8273 FAX
VIA E-MAIL TGULICK@COLLENIP.COM jwheat@stites.com
AND FIRST CLASS MAIL{_~
Thomas P. Gulick
COLLEN IP
The Holyoke-Manhattan Building L|3 >
80 South Highland Avenue RECVD
Ossining-On-Hudson, New York 10562 DKTA

12
RE:  Omega S.A. v. Alpha Phi Omega X

Dear Mr. Gulick:

Many thanks for the apparently productive “meet and confer” held last week relating to
the scope of the upcoming 30(b)(6) deposition of Alpha Phi Omega: Although the earlier notice,
as worded, generated considerable concern on our part about possible overbreadth of the
categories, and the burden of producing adequately informed witnesses, the clarifications of

scope you have offered have alleviated those concerns.

Of special concern to us, especially considering the nearly 90 years in which our client
has used the Alpha Phi Omega marks, were the broadly worded categories specifying that the
witness(es) should be prepared to testify about the “any and all uses” of the marks, as well as
“any and all” aspects of assorted other categories. :

Following our “meet and confer,” it is my understanding your foci will not be so broad,
you are not expecting a witness to comb through 90 years of records, are not expecting a witness
to be specifically knowledgeable about the distant past, nor expecting interviews of headquarters
officials, current or former officers of the fraternity, members, or licensees so as to be prepared
to testify in specific detail, rather you are more interested in general knowledge of the witness
associated with the categories of the earlier deposition notice.

For example, in relation to categories number 1 and 4, you are not expecting a witness to
be in a position to identify each and every licensed product bearing the marks; you are not
interested in each and every jewelry product, shirt, or cap design, rather your focus is on the
general nature of products which have been available; or planned, in conjunction with the marks.

As for categories number 5 through 10, you are not expecting identification of specific
distributors, retailers, customers, specific advertising media, and so forth, rather you concern is

AL169:00AL1:930164:1:LOUISVILLE
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Thomas P. Gulick
May 21, 2013
Page 2

the general channels of tradé in which Alpha Phi Omega product is sold, as well as the types of
advertising in general used in relation to the products.

You have agreed to limit category 11 to any advertising co.nducted by Alpha Phi Omega
during the past five years, you are not expecting us to survey the licensees.

As for category 13, my understanding is you will not expect us to survey all. of the _
licensees to obtain “unit” sales information, rather, you are more interested in any information
our witness(es) might already be specifically aware of, and, as noted above, are a_ctually more
concerned about the general nature of products which have been available in recent years.

In relation to category 15, my understanding is that you do not expect testil_r{ony -
identifying all the licenses, rather your concern is with the general structure of the licensing
arrangements now in place.

Based upon these understandings, it seems the deposition will not be as ove.rbroad as the
categories, as worded, seemed to indicate, and we should be able to provide you with a good
deposition relating to the your foci as I understand them to be.

If you think there remains any misunderstanding, please give me a call so we can be sure
we both have a clear understanding of what is expected.

Vefy truly yours,

Jaek A. Wheat
JAW:at

AL169:00AL1:930164:1:LOUISVILLE
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STITES & HARBISON rw.c

ATTORNEYS : 400 West Market Street
Suite 1800
Louisville, KY 40202-3352
[502] 587-3400
[502} 587-6391 Fax
www.stites.com

May 24, 2013
Jack A. Wheat
- (502) 681-0323
, (502) 779-8273 FAX
VIA E-MAIL TGULICK@COLLENIP.COM 4 jwheat@stites.com
AND FIRST CLASS MAIL -
Thomas P. Gulick .
COLLEN IP WE [
The Holyoke-Manhattan Building - RECVD b
80 South Highland Avenue
Ossining-On-Hudson, New York 10562 DKTH
DKT2

RE:  Omega S.A. v. Alpha Phi Omega
Dear Mr. Gulick:

- We have concerns about the deficiencies in Omega’s responses to.our. discovery requests.
The overriding foci of our discovery requests were (1) to put Omega to the test to prove whether
it’s OMEGA marks were adequately famous in‘the United States for dilution purposes prior to
the founding of Alpha Phi Omega in 1925 and (2) to test whether Omega has any evidence to
support any likelihood of confusion assertions. Omega’s responses to the Interrogatories stated
that documents would be produced providing the requested information, and the response to our
Request for Production likewise informed us the requested documents would be produced. We
have perused the nearly 2900 documents dumped on us and could locate nothing pertinent to the _
issue relating to whether the Omega marks were famous in the United States prior to 1925, nor
anything supporting any likelihood of confusion assertions. Although we expected there would
be no evidence supporting these claims, we remain concerned that the written responses said
such evidence would be produced.

Likewise, we are quite concerned that Omega denied 46 of our 48 our Requests for
Admission, It is disconcerting that Opposer would admit only that the Greek alphabet letter, Q is
pronounced “Omega” and that Omega Watches are not advertised in the fraternity and sorority
affinity products market.

The 46 denials are pretty disturbing. Indeed you even denied Request Number 1 ,
requesting an admission the word “Omega” is part of the name of various fraternities and =
sororities. We are quite surprised you would deny this Request in light of the various '
Oppositions you actually are currently handling against at least three fraternities and sororities
with “Omega” in their name. Indeed, in our last conversation you even-suggested the reason
Omega would not accept and was not yet responding to our settlement proposal was because it

AL169:00AL1:927857:1:LOUISVILLE
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wants to fashion a standard agreement to use with all the fraternities and sororities with “Omega’
in their name. ' '

As for the vast majority of the denied Requests for Admission, all that was requested was
that Omega admit it has no evidence to dispute various specific facts. Omega uniformly denied
these Requests, thus claiming if does have evidence to support its dispute of the various specified
factual statements. If the “denials” are accurate, then where is the evidence upon which the
denials are based? For example, see Request Number 7 which read as follows:

Admit that Opposer has no evidentiary basis to dispute that
products bearing the opposed mark are primarily and
predominantly marketed only to members of the Alpha Phi Omega
National Service Fraternity, or to persons wishing to acquire the
products as gifts for members of the Alpha Phi Omega National
Service Fraternity.

Omega denied this Request. As a consequence, Omega is representing to us and to the
TTAB that it does have an “evidentiary basis to dispute that products bearing the opposed mark
are primarily and predominantly marketed only to members of the Alpha Phi Omega National
Service Fraternity, or to persons wishing to acquire the products as gifts for members of the
Alpha Phi Omega National Service Fraternity.” Well then, where is the production of those
evidentiary materials or other evidentiary information? '

The same concern relates to Omega’s denials to Requests Number 3, Number 4, and
Number 6 through Number 48. For each of these 45 for Requests, all we Requested was that ,
Omega admit it has “no evidentiary basis to dispute” the asserted facts. We did not ask Omega to
admit that the asserted facts are true. It does not suffice to respond that Omega has “insufficient
knowledge to admit or to deny” and for that reason to deny the Requests. See TBMP §
407.03(b). Indeed, to so respond actually could be interpreted as an admission of the Request.
Uniformly denying these Requests are not sufficient responses; if Omega indeed has an
“evidentiary basis” to dispute the facts, Omega must identify the evidentiary basis it claims to
have to dispute those facts. To that point, Interrogatory Number 15 Requested as follows:

Itemize, identify, and describe in detail any testimonial or other
evidentiary basis supporting Opposer’s denial of any of the
Requests for Admissions propounded with these Interrogatories
and in relation to each, identify by name, address, occupation and
telephone number any person’s with personal knowledge of same.

Omega wrongly objected to this Request misstating that the Interrogatory exceeded the
75 Interrogatory limit set by the TTAB rules. This limit is inapplicable. There were only 15

AL169:00AL1:927857:1:LOUISVILLE
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Interrogatories, and even counting and Interrogatory requesting explanations of the basis for each
of the 46 denied Requests for admission as 46 separate sub-parts, the Interrogatory count would
only be 60, less than the allowable 75. Regardless, Omega waived this objection and thus, must
provide the requested information. See TBMP §405.03(e).

Further notwithstanding that waived objection, it was also incumbent upon Omega in.
response to Request for Production Number 21 to produce any documents supporting its denials
of any of the Requests for Admissions. Your response stated those documents would be
produced, yet no responsive documents were produced. 1f indeed the pertinent documents were
actually produced and we are mistaken and missed them, please provide us a listing or chart
identifying which of the documents are the specific bases of support for your denial of the
respective Requests for Admission.

In relation to all our other discovery requests, it was also represented that documents
would be produced from which we could obtain the requested discovery. We have perused the
nearly 2900 documents dumped on us and note that virtually nothing responsive was produced
relating to nearly all of the fundamental discovery requests. We have multiple concerns,
including the following:

Omega Watch Fame in U.S. Prior to 1925: The Alpha Phi Omega marks have been
used continuously since the founding of the fraternity in 1925. Omega Watch now, 88 years
later, claims the Alpha Phi Omega marks dilute the Omega Watch marks. As a consequence, the
burden is in Opposer to prove its Omega marks were famous in the U.S. prior to 1925 and many
of our Requests directly relate to that issue, Interrogatory Number 3 and Request for Production
Number 12 relating to Omega sales in the U.S. prior to 1925, Interrogatory Number 4 and
Request for Production Number 13 relating to Omega advertising in the U.S. prior to 1925,
Interrogatory Number 5 and Request for Production Number 14 relating to Omega media
attention in the U.S. prior to 1925, Interrogatory Number 10 and Request for Production Number
15 relating to any other evidence of Omega fame in the U.S. prior to 1925, Interrogatory
Number 11 relating to any evidence of dilution or likely dilution, Request for Production
Number 4 relating to market studies or plans dating prior to 1925, and Request for Production
Number 11 relating to any documents supporting the contention the Omega marks were “the
subject of substantial, widespread public recognition in the United States prior to 1925.”

Rather than provide the Requested information in narrative form, in response to each of
these Interrogatories, we were informed that documents containing the requested information
would be produced. We have perused the nearly 2900 documents dumped on us purportedly in
response to our discovery requests and could find nothing responsive to any of these
fundamentally pertinent Interrogatories, nor was anything pertinent produced in response to these
Requests for Production. If indeed the documents were actually produced providing the
requested information, they must be buried in the production. If we missed the requested

AL169:00AL1:927857:1:LOUISVILLE
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information, please provide us a listing or chart identifying which of the documents provide the
specific information requested in each of these Interrogatories and each of the Request for
Production.

Likelihood of Confusion Issue: Interrogatory Number 6 inquired of the factual basis for
any contention use of the Alpha Phi Omega marks “will cause confusion, mistake and
deception.” Although you objected to identifying “witnesses,” the Interrogatory was npt‘ so
limited. Similarly, Interrogatory Number 12 inquired of the basis for Omega’s contention Alpha
Phi Omega’s crest mark “is likely to be recognized as an identification or association with
Opposer or its products.” Although Omega objected to identifying witnesses with tha'f
knowledge, it responded that the requested documents would be produced. Parallel vyﬁh these
Interrogatories, Request for Production Number 9 requested any documents evidencing
confusion or deception, in in response, we were informed the requested documents would be
produced.

We have perused the nearly 2900 documents dumped on us purportedly in response to
our discovery requests and could find nothing responsive to either these Interrogatone§ or the
related Request for Production, If indeed the documents were actually produced providing the
requested information, they must be buried in the production. If we missed the requested
information, please provide us a listing or chart identifying which of the documents are
responsive to these requests.

¥* * * * ¥ % * *

In summary, it appears that Omega has wrongly and insufficiently responded to 46 of
our 48 Requests for Admissions.

As for our Interrogatories and Requests for Production, Omega basically invariably
responded with no narrative responses providing the requested information, rather, stated that it
would be producing documents providing the requested information. Similarly, in response to
virtually all of the Requests for Production, Omega responded that it would be producing the
requested documents. Wading through the nearly 2900 dumped on us, we could loqate virtually
nothing providing the requested information, nor any of the promised responsive documents.

If indeed the responsive items were provided, they were buried in the nearly 2900
documents. If so, we will need a list or chart identifying which documents purportedly provide
the requested information requested by each of the respective Interrogatories or Requests for
Production.

AL169:00A11:927857:1:LOUISVILLE
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Unfortunately discovery is about to close. Accordingly, we muﬁt as-k tha.t Omega cure
these deficiencies by mid-week next week. Your attention to the deficiencies will be greatly

~appreciated.
Very tr\tly yours, ‘)
N - %Q"U\ﬂ
A. Wheat
JAW:at

cc: Oren Gelber (via email)

AL169:00AL1:927857:1:LOUISVILLE
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(§COLLEN P

INTELLECTUAL PROPERTY LAW

Telephone (914) 941-5668
Facsimile (914) 941-6091
www.collen!P.com

Email: tgulick@collen/P.com

: May 29, 2013
BY US MAIL
- Stites & Harbison PLLC
400 W Market Street, Suite 1800
Louisville, KY 40202-3352
~ Attention: Jack A. Wheat

RE:  U.S. Trademark Oppositions _
Omega S.A. (Omega AG) (Omega Ltd.) v. Alpha Phi Omega
Adverse Applicant : Alpha Phi Omega
Adverse Marks : ADQ; ALPHA PHI OMEGA & design
Adverse Serial Nos.: 77/905,236; 77/950,436
Our Refs. : K654; K655

Dear Mr. Wheat:

~ Further to our recent correspondence, enclosed please find Opposef’s
Amended Notice of Deposition. :

Very truly yours,
COLLEN /P

Ui 7 ity

Thomas P. Gulick
TPG:eg

Enc_:losure: Amended Notice of Deposition

" p:\K\KB\K655_Amended Notice of Deposition to Mr. Wheat_130529.docx

P\

PAPERCUT PROTOCOL®
COLLEN IP Intellectual Property law, P.C., THE HOLYOKEMANHATTAN BUIDING,
80 South Highland Avenue, Ossining-on-Hudson, Westchester County, New York 10562 USA



ATTORNEY DOCKET NO. K655

UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

OMEGA S.A. (OMEGA AG)
(OMEGA LTD),
Opposer,

V.

ALPHA PHI OMEGA,
Applicant.

OMEGA S.A. (OMEGA AG)
(OMEGA LTD),
Opposer,

V.

ALPHA PHI OMEGA,
Applicant.

Mark: ADQ
Opp. No.: 91197505 (Parent)
Serial No.: 77905236

Mark: ALPHA PHI OMEGA and design
Opp. No.: 91197504 (Child)
Serial No.: 77950436

AMENDED NOTICE OF RULE 30(b)(6) DEPOSITION

TO:  Alpha Phi Omega

C/O: _ Jack A. Wheat

Stites & Harbison PLLC :
400 W Market Sreet, Suite 1800
Louisville, KY 40202-3352

UPON ORAL EXAM

PLEASE TAKE NOTICE that in the above-captioned opposition proceedings, pursuant

to Rule 30(b)(6) of the F ederal Rules of Civil Procedure and TBMP § 404, 01 on June 5, 2013 at

the offices of Stites & Harblson PLLC 400 W Market Street, Suite 1800, Lou1sv1lle KY 40202-



3352, Opposér will take the deposition of Applicant Alpha Phi Omega through one or more of its
officers, directors, or managing agents, or other persons designated by Applicant, with
knowledge of the fdllowing topics:

1. All products é.nd services sold or offered for sale in the United States by
Applicant  Alpha Phi Orﬁega (“Applicant”) in  conjunction with ' Applicant’s
ALPHA PHI OMEGA and A (D) trademarks (“Applicant’s Marks”).

2. The circumstances surrounding the adoption and first use of Applicant’s Marks in
the United States. _

3. The adoption and first use of Applicaxﬁ’s Marks in the United States.

4, Use of Applicant’s Marks in the United States since their adoption, as well as any
periods of non-use, and any intended future uses of the mark. |

5. Applicant’s advertising, marketing, manufacturing and product development
activities and plans for Applicant’s Marks in the United States. |

6. The channels of trade through Whjéh Applicant sells and/or distributes goods in
conjunction with Applicant’s Marks in the United States.

7. The customers and distributors to whom Applicant selis goods in conjunction
with Applicant’s Marks in the United States.

8. Applicant’s customers and distributors in the United States.

9. Applicant’s contacts with its customers and‘disuibutors in the United States.

10.  The manner in which Applicant distributes products bearing Applicant’s Marks in

the United States.



11. | The dollar amounts expended by Applicant in developing and promoting
Applicant’s Marks, either in alone 6r in combination with any other term, design, or designaﬁon
in the United States.

12. Applicant’s annual U.S. sa_les of goods bearing Applicant’s Marks for the past
five years, in U.S. dollars. |

13. 'Apl.)licant’s annual U.S. sales of goods bearing Applicant’s Marks for the past
five years, in units.

14, Past or present confusion or evidence of cbnﬁ.lsion between Applicant’s Marks
and other marks in the United States.

15. Liceﬁses or agreements with any third parties in the United States related to
Applicant’s Marks.

16. | Applicant’s plans to market, disfribute, sell, or provide products using Applicant’s
Marks in the United States. |

17.  Applicant’s other OMEGA or Q marks.

18.  The commercial impression and pronunciation of Applicant’s Marks.

19. 'i‘he fame and goodwill associated with Applicant’s Marks.

20.  All documents produced by Applicant in response to Opposer’s First Set of
Interrogatories and Request fdr Document Producfion. | |

| 21. All information provided by Applicant in its responses to Opposer’s First Set of
Interrogatories. |
22.  The factual bases for Applicant’s admissions and denials provided in response to

Opposer’s First Set of Requests for Admissions.



Please take further notice that pursuant to Rule 30(b)(3) of the Fedéral Rules of Civil
Procedure the deposition will be recorded by one or more of the following means: sienographic, '
-s()und and/or visual means.

The déposition will continue -day to day until completed. You are inVitéd to attend and

* Cross-examine.

Respectfully Submitted,

7 g
. /
By; ﬂd’m W
Jess M. Collen
Thomas P. Gulick
Oren Gelber
COLLEN IP
THE HOLYOKE-MANHATTAN BUILDING
80 South Highland Avenue
Ossining, NY 10562
(914) 941-5668 Tel.
(914) 941-6091 Fax

Counsel for Opposer
Dated: May 29, 2013



CERTIFICATE OF SERVICE

L é;ﬁa 679"(%? , hereby certify that a true and correct copy of the
foregoing Amended Notice of Rule 30(b)(6) Deposition Upon Oral Examination has been served
by First Class Mail, Postage Prepaid, on May 29, 2013 upon Applicant’s Attorney of Record at
the following address:

- Jack A. Wheat
Stites & Harbison PLLC
400 W Market Street, Suite 1800
Louisville, KY 40202-3352
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) COLLEN IP

INTELLECTUAL PROPERTY LAW
Telephone (914) 941-5668
Facsimile (914} 941-6091
waew.collentP.com

Email: tgulick@collen/P.com

May 30, 2013
BY EMAIL ONLY TO: JWHEAT@STITES.COM
Stites & Harbison PLLC ‘
400 W Market Street, Suite 1800
Louisville, KY 40202-3352
Attention: Jack A. Wheat

RE: U.S. Trademark Oppositions 91197505; 91197504
Omega SA (Omega AG) (Omega Ltd.) v. Alpha Phi Omega
Adverse Applicant : Alpha Phi Omega
Adverse Marks : ADQ; ALPHA PHI OMEGA & design
Adverse Serial Nos.: 77/905,236; 77/950,436
Our Refs. : KB54; K655

Dear Mr. Wheat:

I confirm receipt of your letter of May 21, 2013. | want to clarify a couple
of points with you regarding the topics of the deposition. While Opposer does not
expect that Applicant will be able to produce a witness with knowledge of specific
details regarding every topic listed (for instance about every single licensed product
bearing the mark), Applicant must still provide a knowledgeable witness overall.

If Applicant’s witness is familiar with specific information, Opposer expects
that such information will be provided during the deposition. It is also my
expectation that the witness will answer questions to the best of his/her ability and
not merely refuse to answer. If the witness is not aware of, or does not know an
answer, the witness must so state. Opposer is then entitled to reasonably rely on
such statements. It is my intention to discover what Applicant knows or does not
know and what information it has, and what it claims not to have.

Further, Applicant must provide a witness who is familiar with the overall
topics and evidence. Applicant’s witness should be able to testify about the
information that the Applicant possesses, and upon which it intends to rely during
the course of the proceedings. '

As | 'am sure you understand, it would not be productive to depose a
witness who is not generally knowledgeable about the topics presented.
Statements made by Applicant’s Rule 30(b)(6) witness will be reasonably relied /,ﬁ\\&
PAPERCUT PRoToCOw

COLUEN IP Intellectual Property Llaw, P.C., THE HOLYOKE-MANHATTAN BUILDING,
80 South Highland Avenue, Ossining-on-Hudson, Westchesier County, New York 10562 USA



Mr. Wheat
May 30, 2013
Page 2 of 2 — K655

upon by Opposer. If Applicant states that documents or information are not kept
or obtained, then Applicant will be precluded from later producing such documents.
The deposition in discovery is meant to disclose the relevant information and the
existence and availability of evidence needed for the parties to prepare for trial.

While | believe we have an agreement on the topics generally, | want to be
clear that Opposer has a reasonable expectation that the Applicant’s witness will
be adequately prepared to answer questions about the topics. The scope of the
deposition topics is not mean to be overbroad, but rather is desired to guide
Applicant in selecting the most appropriate witness testify on its behalf. The
clarification of the topics is not meant to be a reason to have a witness
ina